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Statement of Questions Presented. 


1. Can the Civil Aeronautics Board grant a certificate 
of public convenience and necessity under the Federal 
Aviation Act to an additional carrier for routes that can 
sustain only one air carrier and are already adequately 
served by a state certificated airline? 


2. Can the Civil Aeronautics Board, under the guise of 
applying esfablished policy, deny Federal certification to 
an airline subsidiary of a motor freight line where all of 
the reasons for such policy are inapplicable? 


3. Where an applicant for a certificate of public con- 
venience and necessity under the Federal Aviation Act 
was misled as to the issues that the Board ultimately held 
decisive and was not given an opportunity to challenge or 
rebut the crucial evidence upon which an adverse award 
was based, has the applicant been denied a fair and full 
hearing and due process of law? 
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I. The Board Erred in Deciding That Public 
Convenience and Necessity Required Certifi- 
cation of Southern in Tennessee....___.....---- = 


A. The Board failed to consider the adequate 


service already being rendered by South- 
east on the routes certificated which con- 
cededly can support only one air carrier 


. The Board, in granting a certificate to 
Southern, authorized substantial Federal 
subsidies that will be used to cripple or 
destroy Southeast, the carrier now giving 
comprehensive and superior service in 
Tennessee 


| The award to Southern is founded on the 
assumption—directly contrary to the evi- 
dence—that Southeast will not continue in 
business and that all of the traffic now 
carried by Southeast will be carried by 


II. The Board Arbitrarily Applied Its Policy 
Against the Control of an Air Carrier By a 
Surface Carrier Despite a Clear Showing 
That None of the Reasons for Such Policy 
are Present in This Case 


III. The Board Improperly Reversed the Finding 
of the Examiner That Southeast was ‘‘Fit, 
Willing and Able’? and Entitled to Cer- 
tification in Tennessee 


A. 


The Board ignored the evidence that dem- 
onstrated Southeast was fit, willing and 
able without the support of Mason and 


. The selection of Southern over Southeast 


falls by the very criteria set forth in the 
Board’s own opinion; under these and 
other criteria Southeast must be pre- 
ferred to Southern 


. The Board Denied Southeast a Full and Fair 
Hearing and Due Process of Law 


A. 


Despite the provisions of its application, 
Southern took a position during the course 
of the proceedings that was reasonably 
understood by the Examiner and the 
parties as meaning that Southern was not 
a competitive applicant for the Tennessee 


. The Board relied upon evidence that was 
not of record and was never submitted to 
cross examination or rebuttal by South- 
east or any of the other parties and such 
evidence was indispensable to support the 
award to Southern...........-.-.cccc-0--« = 
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C. The Board changed the issues in the pro- 
ceeding from the question of air service 
for the entire state of Tennessee to the 
question of air service for east Tennessee 
only. This change came only after South- 
east had proved, and the Examiner had 
found, that, on the basis of state-wide 
service, Southeast would best serve the 
over-all needs of Tennessee. 
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IN THE 
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For rae Disratcr or Conumem Crmcurr, 
No. 15,566 


SourHEasrern Aviation, Inc., 
Petitioner, 


v. 


Crviz Azzonavrics Boaz, 
Respondent, 


Sournern Amways, Ino., 
Laxz Centean Armurvzs, Inc., 
Intervenors, 


ON PETITION FOR REVIEW OF AN OERDEE OF THE 


CIVIL AERONAUTICS BOAED. 


BRIEF FOR PETITIONER. 
Jurisdictional Statement. 


The Petitioner, Southeastern Aviation, Inc. (which does 
business as ‘‘Southeast Airlines’’ and is hereinafter called 
“‘Southeast’’) asks this Court to review and set aside part 
of Order No. H-14754 of the Civil Aeronautics Board (here- 
inafter called the ‘‘Board’’), which order denied an appli- 
cation by Southeast under Section 401 of the Federal Avia- 
tion Act of 1958° and adversely affects the Petitioner. 
Jurisdiction here rests upon Section 1006 of the Federal 
Aviation Act** and Section 10 of the Administrative Pro- 
cedure Act.*** 


*72 Stat. 754 (1958); 49 U.S.C. $1871. 
** 72 Stat. 795 (1958); 49 U.S.C. §1486. 
*** 60 Stat. 243 (1946); 5 U.S.C. §1009. 
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The Board’s order was issued on December 18, 1959° 
and the petition for review of the order was filed in this 
Court on February 15, 1960. 


Statement of the Case. 


Southeast asks this Court to set aside an order, issued 
by a 2 to 1 vote of the five-member Board, that 


(i) reversed the Examiner’s initial decision, 
(ii) ‘‘astonished”’ the dissenting Board Member, 
(iii) ignored most of the pertinent facts of record, 


(iv) granted new air routes in east Tennessee to 
a carrier that disclaimed any interest in them and will 
need a large Federal subsidy to fly them, and 


(v) denied Federal certification to Southeast, the 
pioneering, state certificated carrier now giving Ten- 
nessee state-wide local air service which is enthusiasti- 
cally supported by the State’s residents and is demon- 
trably superior to that approved by the Board, despite 
Southeast’s offer to continue such service without 
subsidy. 


At its core, this case presents to the Court the question 
whether the Board is free to ignore the mandates of Con- 
gress, the needs and wishes of the communities served and 
the rudimentary elements of fair play and due process of 
law. If the Board is sustained against the challenge here 
posed, then judicial sanction will have been given to a clear 
abuse of the Board’s powers. 


Southeast Airlines. Southeast operates an intrastate 
airline in Tennessee under a certificate of public con- 
venience and necessity issued by the Tennessee State Aero- 


* Rec. 15,088. Pertinent parts of the record are printed in the Joint 
Appendix, but under the procedures fixed by the Court for this case all 
references to the record shall be to record pages rather than to Joint 
Appendix pages. 
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nautics Commission.* Southeast was organized by Mr. E. 
Ward King and two other leading citizens of Kingsport, 
Tennessee to meet local needs and began operations in 
February, 1957. It now serves eight points in the State, 
including the following five points which were Federally 
certificated to Southern Airways, Inc. (‘‘Southern’’) in this 
ease: Nashville, Shelbyville/Tullahoma, Knoxville, Tri- 
Cities (Bristol, Kingsport and Johnson City) and Chatta- 
nooga.** To improve its service and provide superior 
passenger benefits, Southeast has added two pressurized 
Convair 240 aircraft to its fleet of DC-3’s. The public 
acceptance of Southeast’s service is demonstrated by the 
steady increase in traffic volume. In its first year of opera- 
tion Southeast carried less than 3,000 passengers a month; 
by the end of the second year traffic had increased to an 
average of 4,600 passengers a month (Rec. 8932; 9353). 


The Consolidated Proceeding. Southeast applied to the 
Board for a Federal certificate of public convenience and 
necessity covering its existing service in Tennessee and 
expanding its service to the neighboring city of Huntsville, 
Alabama. It offered to serve specified routes, including 
all those here involved, without subsidy and to expand 
operations into smaller places on a subsidized basis. 
Other applications for certificates were consolidated by 
the Board for hearing and decision with that of Southeast, 
the consolidated proceeding being known as the South- 
eastern Area Local Service Case, CAB Docket No. 7038 
et al. It included issues as to routes not only in Tennessee, 
but also in Alabama, Mississippi, Louisiana, Georgia and 
Florida, Although a number of air carriers were involved 
in the consolidated proceeding, the issues in this appeal 
concern only, in addition to Southeast and Southern, Pied- 
mont Aviation, Inc. (‘‘Piedmont’’), Trans-Texas Airways 

* (Rec. 8898). No other carrier applied for authorization from 
the Tennessee Commission to serve that State, nor did any oppose the 
award to Southeast. Eastern Air Lines appeared at the hearing to argue 
against certain non-stop authority under consideration. Southeast also 
holds all appropriate safety licenses from the Federal Aviation Agency. 


As noted by the Board, for purely intrastate service no Federal certificate 
of public convenience and necessity is necessary. 


** Two other Tennessee communities that were certificated by the 
Board, Morristown and Rockwood, are presently without airports. South- 
east will serve these two communities as soon as their airports are ready. 
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(““Trans-Texas’’), and Lake Central Airlines, Inc. (‘‘Lake 
Central’). The first four were applicants for local service 
routes in the area and the last was an intervenor. The 
only part of the proceeding here relevant is that involving 
local air service to points in Tennessee and to Huntsville. 


The Examiner’s Initial Decision. Examiner Paul N. 
Pfeiffer, who conducted the hearing, found in his Initial 
Decision that Southeast should be issued a temporary 
Federal certificate for two routes across the State of 
Tennessee.* These routes correspond closely with those 
certificated to Southeast by the Tennessee State Aero- 
nauties Commission and operated by Southeast since 1957. 
The Examiner found that no subsidy should be paid to 
Southeast and, further, that Southeast is fit, willing and 
able properly to perform the service. With respect to the 
other carriers, the Examiner found that their applications 
should be deferred for three years so long as Southeast 
operated under its Federal certificate. 

The Examiner conditioned the grant of the certificate 
on prior divestiture of control of Southeast by Mason and 
Dixon Lines, Inc., the sole stockholder of Southeast. Mason 
and Dixon Lines is a common carrier of freight by motor 
truck, which carries no passengers at all, and most of its 
stock is owned by Mr. E. Ward King and his family. When 
it developed that the Federal certification proceeding would 
take much longer than originally expected, Mason and 
Dixon Lines acquired all of the stock of Southeast from 
the original individual stockholders. At the hearing, South- 
east presented in detail the facts concerning Mason and 
Dixon’s stock ownership (Rec. 9099). 


Interim Board Action. After exceptions were filed to the 
Initial Decision, oral argument was heard on March 31, 
1959 by Board Members Gurney, Denny, Minetti, and 
Hector. Chairman Durfee did not sit and, although his 
absence was announced, there was no notification that he 
would participate in the decision. (Ree. 14,606). 


* (Rec. 13,626). One route would serve Memphis, Jackson, Nashville, 
Knoxville, Morristown and Tri-Cities (Bristol 1, Kingsport, Johnson City) : 
ity, 


the other would serve Memphis, Dyersburg, Union aris, Clarksville, 
Nashville, Shelbyville, oma, Chattanooga, Knoxville, Morri 
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On July 20, 1959, the Board issued a press release that 
stated that Members Durfee, Gurney and Denny tentatively 
voted to award certain routes in east Tennessee to Southern 
Airways and to defer action on proposals for service in west 
Tennessee. Members Minetti and Hector voted to award 
the Tennessee local service routes to Southeast (Rec. 
15,012). 

Before a final decision was issued, both Members Hector 
and Denny resigned from the Board, and Southeast filed 
a petition for reargument on the ground that a majority of 
the Board had not heard argument and that reargument 
was necessary to afford Southeast a fair hearing. This 
petition has never been acted upon by the Board. 


The Board Decision. On December 18, 1959, an opinion 
and order was issued by the Board, with only three mem- 
bers participating.* The Examiner’s Initial Decision was 
reversed. Chairman Durfee (who had not heard oral argu- 
ment) and Member Gurney concurred in an opinion that 
(a) awarded certain routes in east Tennessee and Hunts- 
ville, Alabama, to Southern to be supported with Fed- 
eral subsidy,** (b) denied Southeast’s application in its 
entirety, and (c) deferred all other applications proposing 
service in west Tennessee (Rec. 15,038).*** Member 
Minetti dissented and said that he was ‘‘astonished’’ by 
the award to Southern. He voted to sustain the Examiner 
and award the Tennessee routes to Southeast, pointing out 
that Southeast’s existing service had been ‘‘enthusiastically 
supported’’ by the residents of Tennessee and provided 
“superior passenger benefits’, (Appendix A, pp. 42-3.) 
~~ * By this time there were again five members of the Board, but the 
two new Members, Gillilland and Boyd, did not take part in the decision. 


** Huntsville, which already has connecting service to Tennessee on 
existing routes of Eastern Airlines, Capital Airlines, and Southern, was 
not recommended by the Examiner for inclusion on the newly certificated 
Tennessee routes. 


*** A separate proceeding is now pending ith respect to route awards 
in west Tennessee and Kentucky. Piedmont Local Service Area Investiga- 
tion, CAB Docket 5713 et al. The Initial Decision of Examiner James 
S. Keith (the pertinent provisions of which are attached as Appendix B) 
was served on February 29, 1960 and became final 10 days thereafter. 
The Examiner denied all applications for Federal certification in west 
Tennessee on the ground that Southcast was already providing “ample 
oor -.. superior to any of that proposed” in that area (Appendix B, 
p. 50). 
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Southeast and other parties filed petitions for recon- 
sideration of the Board’s December 18, 1959 decision, and 
for rehearing and reargument; these petitions are still 
pending before the Board. 

Within the time prescribed by statute, Southeast filed 
in this Court its petition for review and a motion for a 
stay of the Board’s order. With the Board’s consent, this 
Court has stayed the Board’s order pending judicial review. 


Relevant Statutes. 


The pertinent provisions of the Federal Aviation Act, 
the Administrative Procedure Act and the Interstate Com- 
merce Act to which references are made are set forth in 
Appendix C to this brief. 


Statement of Points. 
I. The Board erred in deciding that public convenience 


and necessity required certification of Southern in Ten- 
nessee. 


II. The Board erred in arbitrarily applying to this case 
its policy against permitting a surface carrier to control 
an air carrier despite a clear showing that none of the 
reasons for the policy are present. 


TI. The Board erred in reversing the Examiner’s find- 
ing of fact that Southeast was fit, willing and able to per- 
form properly the service even if its sole stockholder were 
divested of control, and in failing to uphold the Examiner’s 
finding that the public interest required the certification of 
Southeast. 


IV. The Board denied Southeast the full and fair hear- 
ing required by statute, and due process of law required 
by the Fifth Amendment of the United States Constitution. 
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Summary of Argument. 


Certification Is Iegal Where Existing Service Is Fully 
Adequate And The Market Will Support Only One Carrier. 
Under the Federal Aviation Act, the Board cannot grant 
a certificate unless it finds one required by public conven- 
jence and necessity. Absent this finding, the Act expressly 
provides the application “shall be denied’’. The Board 
did not find that the existing air service of Southeast in east 
Tennessee is inadequate in any respect and the record 
would not support such a finding. For three years South- 
east has been rendering excellent state-wide service in 
Tennessee. This undisputed fact makes the certification of 
Southern in east Tennessee improper. The impropriety is 
compounded by granting Southern a large Federal subsidy 
to be used to cripple or destroy the existing state certifi- 
cated service of Southeast. Southeast proposes to continue 
in business and the record so demonstrates. Yet the 
Board’s award to Southern rests on the erroneous assump- 
tion that Southeast will not continue in business and that 
all of the traffic now carried by Southeast will be carried 
by Southern. Quite apart from the question whether 
Southeast itself should have received a Federal certificate, 
the award to Southern violated the Federal Aviation Act, 
conflicts with the needs and wishes of the Tennessee com- 
munities served, and wrongfully ignores the adequacy, and 
even the existence, of Southeast’s service. 


The Board Was Arbitrary and Evaded Its Statutory 
Duties in Holding That Southeast Was Ineligible for Certifi- 
cation Because Controlled by 2 Motor Carrier. The Board 
correctly held that the Federal Aviation Act does not 
preclude certification of Southeast because its sole stock- 
holder is a motor carrier. But the Board was wrong in 
applying its policy against certification on that ground. 
The reasons for the policy are that such control may (1) 
retard air service development and (2) restrain com- 
petition. These reasons are wholly inapplicable here; 
Southeast’s stockholder is a trucker of freight only and 
carries no passengers. By its rigid adherence to its policy, 
the Board evaded its statutory duty to determine whether 
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the public interest required certification of Southeast even 
though it is controlled by a trucking line. In fact, such 
control has strengthened Southeast and given Tennessee 
air service that it would not otherwise have had. The 
Board should have followed the judicially approved prac- 
tice of the Interstate Commerce Commission which, in 
performing substantially identical statutory duties, has 
carefully weighed the facts in each case and has frequently 
found certification to be in the public interest despite con- 
trol of the applicant by another carrier. The Board’s 
blanket application of its policy has been severely criticized 
and this case is a good example of how such application 
frustrates rather than fosters the development of air trans- 
portation—directly contrary to the mandate that Congress 
has given to the Board. 


The Examiner’s Finding That Certification of South- 
east Was in the Public Interest Should Not Have Been 
Reversed by the Board. The Examiner found that South- 
east, even divested from Mason and Dixon Lines, was ‘‘fit, 
willing and able’’ to perform the transportation properly. 
The Board, in overturning this finding, acted directly con- 
trary to, and apparently ignored, much of the evidence. It 
asserted that Southeast, standing alone, would not have 
satisfactory financing or management and yet the evidence 
is sufficient and uncontradicted that Southeast would have 
both and the Examiner so found. 

The Board was also wrong in overturning the Exami- 
ner’s selection of Southeast for certification. Southeast, 
flying pressurized Convair planes as contrasted with 
Southern’s DC-3’s, offers clearly superior service. South- 
east is the logical carrier on the basis of the very criteria 
that the Board itself used to select Southern over Trans- 
Texas. Selection of Southeast as the carrier would be more 
beneficial for the passengers, for the communities involved 
and for the future of local carrier service in general. 


The Board Denied Southeast a Full and Fair Hearing. 
The Board’s procedures were so unfair to Southeast in 
several vital respects as to require reversal. Southeast, 
the Examiner and the other parties were misled into 
believing that Southern was not even a competitive appli- 
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cant for the Tennessee routes. Unlike the State Airlines 
case in which the Supreme Court found that the fact of the 
competitive applications was fully known to the parties, 
neither the parties nor the Examiner in this case knew that 
Southern was an applicant until the Board decided the mat- 
ter. Timely petitions for reconsideration, reargument and 
rehearing were filed with the Board in an effort to obtain a 
fair hearing for Southeast. A rehearing was granted in the 
State Airlines case, even though the parties in that case 
had not been misled as they have here, but the Board has 
failed to act on Southeast’s petition for rehearing. More- 
over, the Board based its decision on facts that were not 
of record and were never submitted to cross-examination 
or rebuttal and, after the record was closed, radically 
changed some of the crucial issues in the proceeding with 
no opportunity being given to Southeast to address itself 
to the changed issues. 


ARGUMENT. 
I. 


The Board erred in deciding that public conven- 
fence and necessity required certification of Southern 
in Tennessee. 


A. The Board Failed to Consider the Adequate Service 
Already Being Rendered by Southeast on the Routes Cer- 
tificated Which Concededly Can Support Only One Air 
Carrier. 


The Adequacy of Southeast’s Existing Service. South- 
east, under State authority, has been providing local air 
service to Tennessee since February 1957. The Company’s 
organizers, all Tennessee residents, recognized and filled the 
substantial need that then existed for a local system of air 
transportation that would link the various communities of 
Tennessee—east and west. During the course of its initial 
operations, Southeast suffered substantial losses and yet 
provided continuously improving service, so that at the 
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time of the hearing upon its application for Federal certifi- 
cation Southeast had the ‘‘enthusiastic”’? support of all of 
the communities served.® 

The Board completely ignored the excellent state-wide 
service that was, throughout the course of the proceed- 
ings, and still is, being provided by Southeast and made 
the wholly unsubstantiated finding that ‘public conven- 
ience and necessity’? required the certification of an addi- 
tional carrier, Southern, to operate in east Tennessee. 
The Federal Aviation Act is explicit that, in the absence 
of ‘‘public convenience and necessity’, the application 
“shall be denied’’.** In fact, the record establishes that 
public convenience does not require Southern’s service and 
there is no necessity for it whatsoever. 

The Board’s Failure to Recognize the Existing Service. 
This Court should require the Board to give effect to the 
undisputed facts that Southeast 

(1) is very much in existence, 

(2) is providing service at each of those Tennessee 
points certificated by the Board which have airports, 

(3) is providing at least as much, and in certain 
cases more, service than would be required of the 
Federally certificated carrier, and 


(4) has received the wholehearted support of the 
residents and communities in the area served. 


The Board’s failure to grasp the issue before it is 
apparent from its discussion of the need for air service 


*The Board’s opinion recognized that Southeast had “won the 
ommunities as well as the Aero- 

The extent of such 

led with the Board 


tate 
mission; the C 
applicant over 
awarded South: 
Southeast Airlines”. 
** §401(d) (1) of the Federal Aviation Act. Emphasis supplied 
cecaonons this brief. 
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in Tennessee. Instead of properly treating Southeast’s 
application as being made by an existing airline, the 
Board’s opinion assumes that there is no air service in 
Tennessee and thus casts Southeast’s application as one 
for authorization to enter into a new area. The complete 
text of the Board’s discussion of existing transportation 
service in Tennessee is contained in the following excerpt: 


“Tennessee has had a significant population and 
economic growth in the past several years, and many 
of the smaller cities throughout the State are becom- 
ing highly industrialized, thus increasing their need 
for better and more rapid transportation facilities. 
At the same time, rail service to many of these com- 
munities is either being drastically curtailed or 
entirely eliminated. As a consequence, many cities 
in this area must rely on either inconvenient and 
time-consuming bus service, or private automobile, 
for the accommodation of their business and recrea- 
tional travel. In the modern business world, this 
type of transportation is not properly adaptable to 
the needs of industrial and commercial enterprises 
and their future development. We agree with the 
contentions of the Tennessee cities and the Aero- 
nautics Commission of that State that air service 
would provide substantial public benefits and is 
necessary if the potential of the State as a grow- 
ing industrial area is to be fully realized.’’ 
(Ree. 15,052-3.) 


Thus, the Board distorts the situation in Tennessee in 
two respects: 


1. It refers to existing bus service, private auto- 
mobile and drastically curtailed railroad service; 
nowhere is reference made to the fact that adequate 
air service is being provided by Southeast; and 


9. The statements of the Tennessee cities and the 
Aeronautics Commission of that State are described 
as requests for air service; the record makes clear that 
the request was for Federal certification of the intra- 
state carrier already supplying adequate state-wide 
air service.® 


* See first footnote on page 10. 
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The Board then continues, in its opinion, to indulge in 
the fiction that no air service is being provided by South- 
east. It states that as the result of Federal certification 
of Southern ‘Shelbyville will receive its first air service”’. 


But Shelbyville at the present time, at the time of the 
Board decision, and throughout the proceedings, 
receives, twice daily, round-trip service by Southeast— 
the same amount of service to that community which 
will be required of Southern. 


The Board states ‘‘ Chattanooga also will have direct service 
to Tri-Cities with which, as a large manufacturing center, 
it has economic ties’’. 


But Chattanooga already does have direct service to 
Tri-Cities; again, the same two round trips a day 
which would be required of the Federally subsidized 
carrier. 


Throughout its opinion, the Board has ignored the very 


existence of Southeast. And yet the very evidence on which 
the Board relies as to traffic and traffic potential is based 
primarily upon the operating experience of Southeast dur- 
ing the three years that it has been pioneering Tennessee 
air service. 

Nowhere in the Federal Aviation Act or in previous 
decisions of the Board, other regulatory agencies or the 
courts has such an indefensible position been taken. In 
considering this point, it is immaterial whether the Court 
accepts or rejects Southeast’s position (discussed later in 
this brief) that it should have been Federally certificated. 
The point here is that the Board did not, and could not, 
find that the existing service rendered by Southeast has 
been inadequate. And without such a finding, the Board 
is completely arbitrary in awarding east Tennessee routes 
to another carrier. 

The Board in the past has unequivocally recognized the 
necessity of considering the adequacy of existing trans- 
portation facilities. In Northwest Air., Duluth-Twin Cities 
Operation, 1 C. A. B. 573, 581 (1940), the Board set forth 
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the basic factors to be considered in awarding a certificate 
and said: 


‘‘Another factor which must be considered in 
determining the need for air transportation service 
and the passenger traffic potential of a given area is 
the adequacy of existing transportation facilities in 
the particular section.’’ 


Thus, the Board recognized that Congress had made it 
mandatory to give full consideration to existing trans- 
portation facilities. As shown above, the Board in this 
case has completely ignored the Congressional mandate, 
and without justification has departed from the standard 
that it itself has previously followed. 


Existing Air Service Cannot Be Ignored Simply Because 
It Is Not Federally Certificated. In the pending Piedmont 
proceeding involving routes in west Tennessee, the Exam- 
iner found that adequate service is being performed by 
Southeast.* He concluded that so long as Southeast oper- 
ated in west Tennessee, and so long as its services remained 
adequate, certification of an additional carrier was unwar- 
ranted. After reviewing the Board’s long standing policy 
of avoidance of competition between local service carriers 
(Appendix B, pp. 48-9), he rejected the contention that 
because Southeast is not Federally certificated, ‘‘no recog- 
nition should be given to the fact that single-plane service 
is available between Nashville, Jackson, and Memphis’’. 
He found that: 


‘<At the moment, Southeast is providing ample ser- 
vice and, if it is able and does continue, it is doubtful 
whether any federally certificated local service 
involving DC-3 equipment could be very successful, 
unless heavily underwritten with subsidy. As of Jan- 
uary of 1960, Southeast provided two Convairs and 
three DC-3 round-trip flights a day over the Memphis- 
Jackson segment, service superior to any of that pro- 
posed here’’ (Appendix B, p. 50). 


* Piedmont Local Service Area Investigation, CAB Docket No. 5718 
et al.; the nent provisions of the Initial Decision of the Examiner 
are attached to this brief as Appendix B. 
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This finding is equally true with respect to east Ten- 
nessee. Board Member Minetti pointed out in his dissent- 
ing opinion in this case: 

“In my view, clearly, superior passenger benefits 
would result from the selection of Southeast, not 
Southern. For, Southern would provide an all DC-3 
operation, in contrast to Southeast’s present opera- 
tion of Convair-240 aircraft between the more popu- 
lous cities of its Tennessee routes. Amazingly, while 
Southern has not sought to avail itself of the oppor- 
tunity to purchase replacement equipment under the 
Government guaranteed loan program, Southeast, 
without the benefit of that program and without even 
the minimal security of Federal operating authority, 
has itself raised the capital to purchase its Convairs 
out of consideration for the comfort of its passengers 
and a desire to lower its unit costs of operation. In 
spite of these highly commendable efforts by this 
small independent carrier, the majority in choosing 
Southern’s inferior, reluctant service, may well have 
destroyed Southeast’s Convair investment” (Appen- 
dix A, pp. 43-4). 


Thus Southern will be offering inferior service, subsidized 
with Federal funds, while Southeast offers superior service 
paid for by private investors. 

The Board itself, in an early decision, applied the proper 
standards. In Pan American Airways, Inc. Los Angeles- 
Mexico City Op. 2 C. A. B. 807 (1941), Pan American 
applied for a certificate of public convenience and necessity 
to serve a route already being served by a Mexican affiliate 
which was not an ‘air carrier”? under the Act, and thus 
could not receive a subsidy for carrying mail. Pan Amer- 
ican contended that if it were certificated, it would be eligi- 
ble to receive subsidy and thus improve the service on the 
route. The Board weighed the adequacy of the existing ser- 
vice against the expense of certificating the new service and 
stated: 


“‘We conclude, therefore, that the service pro- 
posed by applicant will not serve a useful public ser- 
vice responsive to a public need; that the public pur- 
pose can be served adequately by existing transporta- 


abs) 


tion facilities; and that the cost of the proposed ser- 
vice to the Government will outweigh any benefit 
which will acerue to the public from such proposed 
service.’? (2 C. A. B. 821.) 


Southeast does not ask this Court to direct the Board 
to certificate Southeast. It does ask that the Board be com- 
pelled to take cognizance of the superior air service now 
being provided in Tennessee by Southeast. All that the 
Board has decided is that Tennessee residents are entitled 
to air service. Southeast recognized this fact three years 
ago and since that time has been providing such service for 
the State of Tennessee. The Board must now answer the 
question whether ‘‘public convenience and necessity’’ 
require that the Federal government pay more than 
$500,000 a year to parallel—inadequately—in east Tennes- 
see the air service that is now enthusiastically supported by 
the people and the State of Tennessee. 


B. The Board, in Granting a Certificate to Southern, 
Authorized Substantial Federal Subsidies That Will Be 
Used to Cripple or Destroy Southeast, the Carrier Now Giv- 
ing Comprehensive and Superior Service in Tennessee. 


The Board has also ignored the Congressional mandate 
in Section 102 of the Federal Aviation Act, the Declaration 
of Policy, which includes a charge to the Board to promote 
“adequate, economical and efficient’’ air service and to pre- 
vent ‘‘unfair or destructive competitive practices’’.* There 
can be no more ‘‘unfair and destructive competitive prac- 
tice’? than the Federal subsidization of one carrier to drive 
out of business an existing carrier adequately serving the 
needs of an area. 

The Board found that the annual Federal subsidy 
required by Southern for these new routes would total 
$522,857, or a cost to the Federal Government of about 
55¢ per plane-mile.** The Board awarded this substantial 


* 72 Stat. 740 (1958); 49 U. S. C. §1302. 


** Opinion (Rec. 15,061) and Appendices D and E thereto (Rec. 
15,216 and 15,217). These show total subsidy for Southern of $522,857 
for the operation of 941,772 revenue plane-miles—or 55¢ per mile. 
‘As noted below, these figures do not take into consideration any competi- 
tion from Southeast. 
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grant to Southern even though Southeast, in its first and 
costliest year of operation, experienced a loss of only 50¢ 
per plane-mile. The Board ignored Southeast’s experience 
in later periods which showed diminishing losses, and the 
Board refused to accept the forecasts and traffic estimates 
placed in evidence by Southeast, which show that Southeast 
would serve the entire state of Tennessee for a smaller 
subsidy than Southern will need for east Tennessee alone. 
In the past the Board has recognized the importance of 
protecting ‘‘the Federal Treasury from an unwarranted 
drain’’ and has held that it would be inconsistent with its 
statutory responsibility, to underwrite with a subsidy ‘‘the 
effort of one carrier to throttle another by providing an 
uneconomical volume of capacity.” Trans-Pacific Air., 
Hawaiian-Air., Mail Rates, 20 C. A. B. 668, 676 (1955). The 
Board should have adhered to that principle in this case. 


C. The Award to Southern Is Founded on the Assump- 
tion—Directly Contrary to the Evidence—That Southeast 
Will Not Continue in Business and That All of the Traffic 
Now Carried by Southeast Will be Carried by Southern. 


The Board’s decision rests upon the erroneous assump- 
tion that Southern will have no competition from South- 
east. As part of its opinion, the Board has appended 
certain statistics purporting to project the subsidy required 
for Southern to fly the awarded route.® Since the Board 
has treated Southeast as a nonentity throughout, it follows 
that any of its projected figures do not consider the traffic 
that will be carried by Southeast instead of Southern. 

Southeast has no intention of abandoning the route that 
it has labored to develop. It has invested great sums to 
provide Tennessee residents with service superior to that 
now “‘awarded”? them by the Board. The enthusiastic 
support of the Tennessee communities indicates that they 
will continue to patronize Southeast. If then, Southern 
will not receive all the local service patronage in Tennessee, 


* Appendices D and E (Rec. 15,216 and 15,217). 


17 


it is clear that the Board made a serious overstatement of 
Southern’s revenues and a serious understatement of the 
costs to the Government of Southern’s service. 

The Board itself in the past has reversed the Initial 
Decision of an Examiner that rested on an assumption very 
much like the assumption that the Board has made here.® 
The Board should be required to review the actual cost 
to the Government on the realistic basis that Southeast 
will also be operating in Tennessee and then decide whether 
public convenience and necessity require this burden to be 
underwritten by the Federal Treasury. 


II. 


The Board arbitrarily applied its policy against the 
control of an air carrier by a surface carrier despite 
a clear showing that none of the reasons for such policy 
are present in this case. 


The Board held that the control of Southeast by Mason 
and Dixon Lines, Inc., a motor carrier engaged in the inter- 
state transportation of freight but not of passengers, made 
Southeast ineligible for certification. The Board then 
reversed the Examiner’s finding that Southeast, without the 
control and support of Mason and Dixon, would be ‘‘fit, will- 
ing and able’’ to perform the service properly.°* 


The Public Interest Is Served, Not Hindered, By Mason 
and Dixon’s Control. It is undisputed that if Southeast 
continues to operate as a subsidiary of Mason and Dixon, 


*“The individual traffic and revenue estimates of each carrier 
assumed that only that carrier’s application would be granted. There are 
no separate estimates of record directed to the question of the economic 
feasibility of two American-flag services, and the examiner has not pointed 
to any specific evidence which supports his conclusion. We are unable to 
find from the evidence of record that there is sufficient traffic available to 
support two American carriers beyond Frankfurt to Rome.” Trans World- 
Pan Am., London/Frankfurt-Rome Service, 20 C. A.B. 441, 443 (1955). 


** As shown below in Point III, Southeast is fit, willing and able to fly 
the routes, even without the support of Mason and Dixon, and the Board’s 
finding to the contrary ignored the evidence that sustained the Examiner’s 
finding to that effect. 


18 


Southeast is ‘fit, willing and able”. The Board had no 
justification for concluding that Mason and Dixon’s control 
had to be relinquished. In reaching its erroneous conclusion 
as to divestiture, the Board first agreed with Southeast’s 
contention that divestiture was not required by the Federal 
Aviation Act in certification proceedings under Section 401. 
But the Board went on to hold that it would require divesti- 
ture as a matter of its own policy.° 
The Board conceded that divestiture would not be 
required if 
‘the record in a Section 401 proceeding clearly shows 
that the public interest requires service by a surface 


carrier regardless of the circumstances that it is a 
surface carrier’’ (Rec. 15,075). 


But the Board chose to ignore the many compelling public 
interest considerations that do require continuation of the 
existing service by Southeast even though it is controlled 
by Mason and Dixon Lines. It was the enterprise of South- 
east, supported by Mason and Dixon Lines with its 
extensive experience in transportation, that provided air 
service for a previously ignored area. The reluctance of 
Federally certificated local carriers to serve Tennessee 
indicates the extent of that enterprise. The support of 
Mason and Dixon Lines has enabled Southeast: to give air 
service that has won the enthusiastic approval and support 
of the Tennessee residents; to encourage air travel and 
develop the traffic flow; and to furnish passenger benefits 
superior to those offered by any other local carrier in the 
area. Southeast, with the support of Mason and Dixon 

* The Board was guided as to this policy by another section of the Fed- 
eral Aviation Act, Section 408, which prohibits acquisitions of “air car~ 
riers” by surface carriers unless such acquisition “will promote the public 
interest by enabling such carrier other than an air carrier to use aircraft 
to public advantage in its operation and will not restrain competition”. 
The Interstate Commerce Commission, in interpreting a similar provision 
of the Interstate Commerce Act, §5(2), has construed this to mean that 
(a) in acquisition cases, the operations of the acquired carrier should 
be “auxiliary and supplemental” to those of the acquiring carrier, and 
(b) in certification cases, the statutory language is not a bar to the 
certification of an applicant controlled by another carrier if the —— 
interest warrants certification. As shown below, the United tes 
Supreme Court has spproved the ICC’s views on this last point. American 
Trucking Aesns. V. United States, 355 U. S. 141 (1957). 
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Lines, built up the use of air travel in the Tennessee com- 
munities. This contribution to the advancement of air 
transportation in Tennessee furnished compelling grounds 
for the Board to find that continued service by Southeast 
was in the public interest even though it is controlled and 
supported by a truck line. 


The Reasons for the Board’s Policy. Apart from the 
Board’s ignoring the vital public interest established by 
Southeast, the whole basis of the Board’s applying its 
blanket policy to exclude Southeast simply does not apply 
to this case. The Board states: 


‘“‘The reasons underlying this policy are fully set 
forth in the Board’s decision in American President 
Lines, et al.,7 C. A. B., p. 799 (1947) and are fully 
applicable here’’ (Rec. 15,075). 


But the reasons for the Board’s policy as stated in 
American President Lines, et al., show that the policy was 
directed at abuses that cannot arise from Mason and Dixon’s 
control of Southeast. The Board said in the American 
President Lines case: 


‘‘For the Board would not be justified in closing 
its eyes to the potential threat which the entry of sur- 
face carriers into this field would in many cases offer 
to independent air carriers or the effect which such 
participation might have upon the fulfillment of the 
policies of the Act. Surface carriers engaging in air 
transportation would at times be under a strong 
incentive to act for the protection of their investment 
in surface transportation interests. Again, by reason 
of their superior resources and extensive facilities 
for solicitation, such carriers would often be the pos- 
sessors of powerful competitive weapons which would 
enable them to crush the competition of independent 
air carriers. This threat is not peculiar to air trans- 
portation, as will be apparent from those decisions of 
the Interstate Commerce Commission which have 
sought to safeguard the development of motor trans- 
portation against the unrestricted entry of rail car- 
riers into the motor carrier field’’ (p. 803). 
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Thus, the American President Lines case sets forth two 
reasons—and only two reasons—for the policy: (a) the 
growth of air transportation might be retarded by a con- 
trolling surface carrier and (b) competition might be 
restrained. Neither of these dangers is present here to the 
slightest degree. In certain situations surface carriers 
would be under a strong incentive to act for the protection 
of their investments in surface transportation. This danger 
might be real if a passenger railroad, bus company or steam- 
ship passenger line were to acquire a competing passenger 
air carrier. Because of the strong competition for passenger 
traffic, the surface carrier might well be expected to promote 
its own interests rather than to develop the full potential of 
the air carrier. Again, if an air freight carrier were to be 
acquired by a surface freight carrier, another conflict could 
be anticipated. However, it is clear that the freight carrying 
aspect of a local air carrier is an extremely minor part of 
its activities.* There would be absolutely no reason for 
Mason and Dixon Lines, which carries no passengers, to act 
other than as it has consistently acted—to promote the 


potentialities of its passenger airline subsidiary to the 
fullest. 


The other reason given for the Board’s policy in the 
American President Lines case was that surface carriers, 
with their superior resources, ‘would often be the pos- 
sessors of powerful competitive weapons which would 
enable them to crush the competition of independent air 
carriers’. This danger, too, is not present here. Far from 
allowing Southeast to form a monopoly enabling it ‘‘to 
crush the competition’, it was the very acquisition of 
Southeast by the Mason and Dixon Lines that has permitted 
Tennessee residents for the last three years to have the air 
service they would otherwise have been denied. <A freight 
trucking line simply does not possess competitive weapons 
against competitors of a passenger air carrier. 


* For example, in the case of Southern, freight accounts for less than 
2% of its transportation revenue (Rec. 9383). 
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The Interstate Commerce Commission Application of the 
Policy. In dealing with a statutory provision that is iden- 
tical in all material respects, the Interstate Commerce 
Commission has applied a policy of safeguarding the 
development of motor carrier transportation from any 
adverse effects of control by railroads. But, in many 
instances, after considering the applicability of the policy, 
the ICC has granted certificates despite the control of the 
motor applicant by a rail carrier.* 

The Supreme Court recently confirmed the power of 
the ICC to grant a certificate allowing a motor subsid- 
iary of a rail line to engage in operations that were not 
‘auxiliary and supplemental’’ to that of the rail parent. 
American Trucking Assns. v. United States, 355 U. 8. 141 
(1957). The Court recognized that such certification ‘‘was 
expressly subject to the Commission’s continuing examina- 
tion’’ of the activity of the motor subsidiary with a view of 
“‘placing limitations on its operations if found necessary in 
the public interest”’ (p. 152). There is no reason why 
any certificate granted to Southeast could not similarly be 
conditioned upon continued conformity to the Board’s 
policies, 


The Board’s Arbitrary Application of the Policy Vio- 
lates the Federal Aviation Act. Congress was naturally 
concerned with problems that might arise from the domi- 
nation of air carriers by surface carriers but, as the Board’s 
opinion recognizes, it imposed no statutory bar to such an 
air carrier being Federally certificated. Instead, the Board 
is under a duty to guard against the specific evils envi- 
sioned by Congress. To discharge this duty, the Board must 
first determine whether the evils sought to be prevented 
”_ * Rock Island Motor Transit Co. Com. Car. Application, 63 M. C. C. 91 
(1954); Burlington Truck Lines, Inc. Extension—Iowa, 48 M.C.C. 516, 
518-19 (1948) ; Burlington Transp. Co. Com. Car. Application, 33 M. C. C. 
759, 764 (1942); Rock Island Motor Transit Co. Extension—Wellman, 
Towa, 31 M. C. C, 643 (1942) ; Burlington Transp. Co. Extension—Council 
Bluffs, 28 M. C. C. 788, 788 (1941) ; Santa Fe Trail Stages, Inc. Com. Car. 
Application, 21 M. C, C. 725, 753 (1940) ; Interstate Transit Lines Exten- 


sion—Verdon, Nebr., 10 M. C. C. 665 (1938); St. Andrews Bay Transp. 
Co. Extension of Operations, 3 M. C. C. 711, 715 (1937). 
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are, in fact, present in the case before it. But, in contrast 
to the ICC, the Board has not deviated from its “‘policy’’ of 
refusing certificates to applicants controlled by surface car- 
riers. 


The arbitrary and inflexible application by the Board of 
its policy with respect to surface carriers, regardless of 
the particular facts, has been severely criticized as going 
far beyond what Congress intended. It has been said that, 
even accepting the Board’s general thesis that applications 
of surface carriers 


‘cust be viewed with a jaundiced eye, its application 
in any blanket fashion seems arbitrary. +»* 

“Tn any event, the CAB by pursuing its arbitrary 
policy has barred a whole segment of trained capital 
from possible entry into air transport. To this 
extent the Board has restricted competitive forces 
and furthered the oligopoly existing in the 
industry.’’* 


The Federal Aviation Act contains a direct mandate 
to the Board to promote, encourage and develop civil 


aviation.** When, as here, the Board uses adherence to 
its own policy as an excuse for not performing its statutory 
duties, that mandate has been violated. Southeast has 
made a clear showing that the public interest requires 
service by it regardless of the circumstance that it is 
controlled by a surface carrier. As noted by the Supreme 
Court, the Board has full power to make certain that its 
policies continue to be satisfied throughout the course of 
Southeast’s operations in serving the people of Tennessee. 
The operations of Southeast and Mason and Dixon are 
so different and completely non-competitive that the dan- 
gers at which the policy is aimed could not conceivably 
result from Mason and Dixon’s control of Southeast. The 


* Civil Aeronautics Board Policy: an Evaluation, 57 Yale L. J. 1053, 
1067-8 (1948). 


** §102 of the Federal Aviation Act. 
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financial support of Southeast by Mason and Dixon Lines 
can have only two effects: the improvement of service on 
Southeast’s route and the reduction or elimination of sub- 
sidy requirements. 


Ill. 


The Board improperly reversed the finding of the 
Examiner that Southeast was “fit, willing and able” 
and entitled to certification in Tennessee. 


A. The Board Ignored the Evidence that Demonstrated 
Southeast was Fit, Willing and Able Without the Support of 
Mason and Dixon. 


The Board’s opinion asserts that if Southeast were 
divested from Mason and Dixon Lines, its fitness and ability 
would be vitiated, as Southeast had failed to show (a) that 
it could raise sufficient capital ‘‘to even begin certificated 
operations”? or is in a position to raise any required addi- 


tional capital and (b) how Southeast intends to manage its 
operations or that it possesses the organization necessary 
to operate a certificated local service airline. The Board’s 
assertions are squarely opposed to the findings of the 
Examiner, who, although holding that divestiture was neces- 
sary, found that even after such divestiture Southeast 
would be fit, willing and able to perform the transportation 
properly. 

The Board’s action in overturning this finding of the 
Examiner is without support in the record and its asser- 
tions are directly contrary to the evidence. The Board’s 
assertion that Southeast lacks sufficient capital ‘‘to even 
begin certificated operations’’ is obviously ridiculous in 
that Southeast has for three years been operating substan- 
tially the same Tennessee routes that would be covered by 
a certificate. Southeast, unlike Southern, is not confronted 
with the need of buying equipment and establishing sta- 
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tions; it is already in operation and the Board must recog- 
nize that fact.® 


Financing. As to Southeast’s ability to raise necessary 
additional capital, the Board ignores the uncontroverted 
evidence that additional financing could be obtained if a 
certificate were issued.** The Board’s stress on the absence 
of a ‘‘firm commitment”? for further financing is unrealistic; 
until the certification issue had been settled, there was no 
occasion for Southeast to obtain a ‘‘firm commitment’’. 
Throughout these proceedings, the need to divest has been 
in doubt. As conceded by the Board, the Examiner based 
his requirement as to divestiture on erroneous grounds, and 
as shown here there are many reasons for the Board to 
have allowed the control relationship to continue. Thus, it 
is unreasonable to have expected Southeast to obtain ‘‘firm 
commitments’? for an investment or loan that might never 
be needed.°*® 


Management. As to the question of the management of 
Southeast, the Board’s own opinion is inconsistent. It 


* As the Board itself has said: “We have in the past noted that, 
for purposes of ‘fitness and ability’, an existing carrier is on a different 
footing than a new company seeking entrance into the air transportation 
industry. For an existing enterprise we appraise its operating experi- 
ence as well as its balance sheet. It is apparent from the record that 
TPA has managed successfully to operate at an expanding rate and in 
an economical manner with a substantially more adverse balance sheet 
than it currently has. Under such circumstances, we must find that 
TPA is financially fit and able to perform the service for which it secks 
renewal.” Trans-Pacific Air., Renewal Case, 21 C. A. B. 258, 257 (1955). 


** Southeast’s President, E. Ward King, whose extensive transpor- 
tation experience was recognized by the Board and whom the Examiner 
characterized as a “very forthright and candid witness” (Rec, 3543) 
testified that all additional capital required by Southeast could be 
obtained (Rec. 3301-2) and that if divestiture took place the original 
stockholders in Southeast and others would make the necessary invest- 
ment in Southeast’s stock (Rec. 3305-6, 3511-13). The record is also 
clear that additional capital requirements could be met by borrowing 
(Rec. 9118), and that, in view of the widespread support of Southeast 
by the Tennessee citizens, there would be no difficulty in raising additional 
capital, if required, by a public offering of Southeast’s stock. 


*** The delay inherent in consolidated area proceedings emphasizes the 
Board’s lack of realism in insisting on a “firm commitment”. Although 
Southeast’s application was filed in February, 1957, the Board did not 
act definitively until December, 1959 on the east Tennessee routes and 
the question of the west Tennessee routes is still pending. 


25 


asserts that there is no evidence indicating how Southeast 
“intends to manage its operations’? and no showing that 
Southeast’s President, E. Ward King, will remain in an 
official capacity with Southeast. Yet, in another portion of 
its opinion (Rec. 15,071), the Board recognizes that ‘‘the 
record shows Mr. King intends to devote 90% of his duties 
as President of the airline’’. Moreover, the Board’s asser- 
tion completely ignores the detailed operating forecast put 
in evidence by Southeast showing that adequate provision 
has been made for management (Exhibit SA-604, Rec. 9070) 
and Mr. King’s uncontested testimony showing that South- 
east’s plans for managerial and executive services had been 
substantially perfected and that all Southeast’s manage- 
ment requirements were reflected in the exhibits in evidence 
(Rec. 3541-3). 

Although the Board suggests that some of Southeast’s 
overhead and administrative expenses in the past have been 
absorbed by Mason and Dixon Lines, it is perfectly clear 
that these are minor in amount. What is more important 
is that the Board wholly ignores the operating forecasts 


placed in evidence in which Southeast, standing alone, 
makes full provision for all management and other expenses 
that will be incurred by Southeast as a Federally certifi- 
cated carrier.* 


In contrast to the unsupported assertions of the Board 
on this question, the Examiner’s decision is based upon the 
facts of record. As a result, he recommended that South- 
east be given the opportunity to serve Tennessee on a 
certificated basis for a trial period of three years. This 
temporary certification could not adversely affect the exist- 
ing service and might well improve it. If Southeast’s 
results continue to improve as significantly as Southeast 
and the Tennessee communities believe that they will, then 


* The Board states that after divestiture there would be no reason 
to assume that Southeast “would be able to continue operating at its 
present cost level” (Rec. 15,070). The Board obviously did not realize 
that Southeast’s estimated costs included the additional expenses to be 
incurred in the event of divestiture. Yet Exhibit SA-604 (Rec. 9070) 
clearly indicates the inclusion of such expenses, 
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all concerned stand to gain. The Board will have had an 
opportunity to see the potential of a small local carrier 
interested in and supported by the immediate area that it 
serves.” 

Southeast has offered to provide service to the principal 
cities in Tennessee without subsidy, seeking only the right 
to service mail pay and the advantages of interline connec- 
tions, which rights would follow Federal certification and 
could not help but improve Southeast’s revenue position. 

The Board’s reversal of the Examiner’s finding that 
Southeast was fit, willing and able demonstrates that the 
Board ignored the record upon which its decision is 
required to be based. 


B. The Selection of Southern over Southeast Falls by 
the Very Criteria Set Forth in the Board’s Own Opinion; 
under These and Other Criteria Southeast Must Be Preferred 
to Southern. 


The Board’s Criteria for Selection. In selecting South- 
ern over Trans-Texas, the Board used the five criteria set 
out below (Ree. 15,077-8). Under each and every one of 
these tests, it is manifest that Southeast must be selected 
over Southern. 


1. Establishment of New Stations. The Board preferred 
Southern because, under other authorizations, it will 
already be serving two communities on the new routes 
while Trans-Texas would have to establish new stations at 
every point on the new routes. 


But Southeast has existing stations on every Ten- 
nessee point certificated that has an airport. 


2. Proximity of Maintenance Base. The Board pre- 
ferred Southern because its maintenance base is in Atlanta, 
which is much closer to the cities to be served than the 
Houston base of Trans-Texas. 


* As pointed out in Member Minetti’s dissent (Appendix A, p. 43): 
“Finally, Southeast, as a new entry into air transportation, wo’ id pro- 
vide a long-needed yardstick by which to measure the reasonableness of 
the costs of the entire heavily subsidized local service industry.” 
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But Southeast has its maintenance base right in 
Tennessee. 


3. Schedule Advantages. The Board preferred South- 
ern because its service to Nashville and Huntsville on other 
routings will give it schedule advantages over Trans-Texas. 


But Southeast, serving the entire State of Tennessee, 
will have scheduling advantages in that State far 
superior to those of Southern. 


4. Quick Inauguration of Service. The Board pre- 
ferred Southern because it would be able to inaugurate 
service in Tennessee more quickly than Trans-Texas. 


But Southeast inaugurated service three years ago 
and is actually in operation, while Southern will have 
to open new bases at all Tennessee points other than 
Nashville. 


5. Full-Time Energies. The Board preferred Southern 
because it could ‘‘devote its full-time energies to the devel- 
opment of the Tennessee routes’’, while Trans-Texas must 
devote considerable effort to development of other recently 
awarded routes. 


But Southeast is now devoting all of its full-time 
energies to the Tennessee routes, while Southern, in 
these very proceedings, was awarded extensive new 
routes in Louisiana, Mississippi, Alabama, Georgia 
and Florida that will greatly burden Southern’s 
facilities. 


Thus, under every single one of the criteria viewed as 
important by the Board when comparing Southern and 
Trans-Texas, the record establishes that Southeast should 
have been selected over Southern. The Board’s failure to 
apply the same criteria in comparing Southeast and South- 
ern demonstrates a complete disregard of the interest of 
the public as well as of Southeast. 
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Other Criteria For Selection. The superiority of the 
service offered by Southeast, flying with pressurized Con- 
vair airplanes, as compared with Southern’s fleet made 
up entirely of DC-3’s, is beyond dispute. Selection of 
Southeast as the carrier is better for the passengers, for 
the communities involved, and for the future of local carrier 
service in general. Yet, the Board arbitrarily ‘rejected this 
superior service, largely by failing to even consider South- 
east as a fit applicant. Absent this erroneous view by the 
Board, it can readily be demonstrated that Southeast is 
to be selected over Southern. The record shows that the 
Examiner was correct in selecting Southeast as the carrier. 
If the Board had studied the record in this case and then 
simply applied its own precedents, it was bound to come out 
with the selection of Southeast.* 


IV. 


The Board denied Southeast a full and fair hearing 
and due process of law. 


There is no more elementary principle of administrative 
law than that the parties to a quasi-judicial hearing shall be 
given an adequate opportunity to prepare and present 
their evidence and cross examine and rebut the evidence 
of their adversaries. And the question on judicial review 
is “‘the fairness of the whole procedure.’’*® 

The procedure followed by the Board was unfair to 
Southeast in several respects, any one of which would 
be a sufficient ground for reversal by this Court, and the 
cumulative effect of which calls for a sharp and clear 
statement by this Court condemning such disregard of fair 
procedures. 


* For exam) le: “We are now faced with making a choice between a 
grudging service to be provided by United under Board compulsion, 


against local service to be provided by a willing and enthusiastic local- 
service carrier. We have no hesitancy in choosing the latter.” Ozark 
Certificate Renewal Case, 21 C. A.B. 86, 88 (1955). 


** 1 Davis, Administrative Law §8.04, p. 525 (1958). 
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The Board permitted Southeast to be misled into believ- 
ing that Southern was not even a competitive applicant 
for the Tennessee routes, based its decision upon facts 
that were not of record and were never submitted to 
cross examination or rebuttal and, after the record was 
closed, radically changed some of the crucial issues in the 
proceeding. If the Court countenances these procedures, 
the integrity and standards of administrative proceedings 
are bound to suffer. 


A. Despite The Provisions of Its Application, Southern 
Took a Position During The Course of The Proceedings 
That Was Reasonably Understood by The Examiner And 
The Parties As Meaning That Southern Was Not a Com- 
petitive Applicant For the Tennessee Points. 


Southeast’s application was for a comprehensive system 
of routes across Tennessee, closely paralleling its existing 
routes, and into Huntsville, Alabama. Southern proposed 
a series of routes in five states, initally including Tennessee. 
Two other carriers also applied for routes extending into 
parts of Tennessee. Southern’s subsequent action led 
Southeast, the other parties, and the Examiner to believe 
that it was no longer an applicant for the Tennessee routes. 

After the applications had been consolidated for hear- 
ing, a prehearing conference to define the issues was held 
pursuant to the Board’s rules.* At this conference, the 
Examiner directed the parties to present their evidence 
in exhibit form and to comply with the request for evidence 
of Bureau Counsel. The request for evidence included a 
request for proposed schedules, estimates of traffic and 
estimates for revenues and expenses for each route segment 
sought. The parties were bound by this prehearing con- 

* Rule 6 of the Board’s Rules of Practice provides, “Answers to formal 
complaints, petitions or other documents or orders instituting proceed- 
ings may be filed but will not usually be required. * * * The issues in the 
proceeding will ordinarily be formulated at the prehearing conference.” 
Rule 23(b) provides, “The Examiner shall issue a report of a prehearing 
conference, defining the issues, giving an account of the results of the 
conference, specifying a schedule for the exchange of exhibits and 
rebuttal exhibits, the date for hearing, and specs a time for the 


ing 
filing of objections to such a report.” 14 C Section $02.6; Sec- 
tion $02.23 (b). 
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ference report just as litigants are bound by a pretrial 
order in a District Court. 

Southeast submitted exhibits in support of its proposed 
routes. Southern submitted exhibits in support of its 
proposed routes in Florida, Alabama, and Mississippi, 
but it did not submit exhibits in support of the Tennessee 
routes. In conjunction with its failure to submit the 
requested evidence, Southern submitted a letter from its 
president which informed the Examiner and all parties that 
Southern was submitting no evidence to support its appli- 
cations in Tennessee except for Jackson (Rec. 9362). 

After receipt of the original exhibits, Southeast pre- 
pared and submitted rebuttal exhibits which were designed 
to show that Southeast’s proposal was superior to those of 
other applicants in Tennessee. Southeast did not present 
any rebuttal as to Southern, because Southern had pre- 
sented nothing to rebut. 

Thereafter, the parties submitted written testimony. 
In this, Southern’s president made the statement that it 
would ‘‘willingly and enthusiastically provide any service’’ 
that the Board concluded was required, but this general 
statement was made after the issues had been defined in 
the pre-trial proceeding, after Southeast had relied on 
Southern’s disclaimer of interest in serving any Tennessee 
point other than Jackson and after he had stated his belief 
that other Tennessee service was not justified. Southern’s 
president did attack the proposals of Trans-Texas for 
routes into Tennessee, but this testimony was not directed 
at either Southeast or Piedmont, the fourth applicant.° 


*The entire paragraph containing this testimony of Southern’s 
president is as follows: 

“J should like to make specific comment with reference to the State 
of Tennessee, and certain proposals by another local service carrier for 
certification beyond any logical terminals for its system and well into the 
area of this case. Regarding Tennessee, Southern is supporting additional 
service for Tennessee (to Jackson) and submits that if the Board 
should find that additional local service for the state is economically 
justified, then Southern clearly should be the carrier selected. Southern 
is restricted by the Gulf of Mexico on the south and the Atlantic 
Ocean on the east. Tennessee offers one of few areas wherein South- 
ern can expand without needless duplication of other local carriers. 
Quite aside from the boundary problems, no prospective local service 
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Any doubt as to Southern’s lack of interest in the 
Tennessee routes was thought by all concerned to be 
removed by the subsequent testimony of Southern’s avia- 
tion consultant who, after giving the reasons for Southern’s 
belief that the Tennessee routes were uneconomic, said: 


‘For these reasons Southern is not prosecuting 
its applications involving service within Tennessee’’ 
(Bec. 10,096). 


Southern had the opportunity, just prior to the close 
of hearings, to clarify its position with respect to service in 
the State of Tennessee. Counsel for Trans-Texas had 
informed the Examiner that Trans-Texas, by virtue of the 
catch-all clause in its application, was an applicant for any 
service found to be required in the State of Tennessee. 
Bureau Counsel then asked if that was the position of 
Southern. Southern’s counsel replied: 


“<T am not aware of any statement by the com- 
pany on this point, Mr. Grundman”’ (Ree. 6264-5). 


Then, when the Bureau Counsel stated that he would 
present the position of the Bureau of Air Operations with 
respect to the public convenience and necessity require- 
ments of a number of Tennessee cities, and categorized 
such cities as being covered by the Southeast and Trans- 
Texas applications, counsel for Southern stated: 


‘¢Mr, Examiner, would you amend that last state- 
ment to also show that Southern is an applicant at 
Jackson, Tennessee, and Southern’s service will also 
be taken into consideration in that position?’’ 
(Rec. 6269) 


point in Tennessee is more than 90 minutes flying time from Southern 
Airways’ main operating base in Atlanta. Certainly Trans-Texas with 
headquarters in Houston should not seriously be considered for extensions 
into Tennessee which would create competition not only for Southern but 
also for trunk carriers. Again, if Tennessee is to receive additional local 
service, Southern should provide that service. Finally, all of the appli- 
cations by Trans-Texas in this case would have the effect of blanketing 
Southern’s area and of creating unnecessary diversion of an uneconomic 
nature” (Rec. 10,056-7). 
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This statement by Southern’s counsel makes it perfectly 
clear why the Examiner concluded: 


“Southern has applied to serve Jackson on its 
Atlanta-Memphis route. No other point in Tennes- 
see was sought’’ (Rec. 13,753). 


Southern took no exception to this finding of the Examiner. 
Thus the parties, in framing the issues before the Board 
and in meeting the contentions of the other applicants for 
the Tennessee routes, were confronted by the testimony of 
Southern indicating that it was not competing for these 
routes. It would have been preposterous for Southeast 
to attempt to impeach the evidence of a party as to which 
there was no contested issue and which had submitted no 
pertinent evidence. 

As a result, Southern was able to avoid rebuttal exhibits, 
cross examination, an analysis by the Examiner, and briefs 
and oral argument by the other applicants with respect to 
operations by Southern in Tennessee. 

The resulting prejudice to Southeast is patent, and was 
condemned by Member Minetti: 


“Southeast has been effectively deprived of the 
opportunity to analyze the merits of Tennessee local 
service by Southern or to argue, other than through 
noting Southern’s total disinterest, the reasons why 
it believes that such service would be economically 
infeasible or otherwise unsuited to the needs of the 
people of Tennessee. Elementary fairness, af not 
due process, demands nothing less’’ (Appendix A, 
p. 44). 


The Board attempted to justify its decision on the basis 
of Civil Aero. Bd. v. State Airlines, 338 U. S. 572 (1950). 
The Supreme Court has never, in that case or any other, 
upheld action such as the Board’s. No party had been 
misled in the State Airlines case, and the Supreme Court 
made clear that if a party had not been clearly informed of 
the issues, the Board’s decision could not stand. The Court 
said (page 578) : 


“«,,, State argues, however, that since it never con- 
sidered Piedmont as a possible applicant for the 
routes awarded, it failed to produce available evi- 
dence and arguments to convince the Board that 
Piedmont was not fit and able to serve as a carrier 
on the routes. 

‘¢This challenge is substantial. . . .’’ 


The Court then found that State ‘‘did fully recognize 
that Piedmont was a potential competitive applicant’ and 
that ‘‘each argued against the other before the Board.”’ 
The Court also noted that after issuance of the order ‘‘the 
Board granted State a limited rehearing to show, if it could, 
that the proceeding should be reopened to enable State to 
offer new evidence against Piedmont’s fitness and ability’’ 
(p. 579). Piedmont had done nothing that could have been 
construed as a withdrawal of the application encompassed 
by its catch-all clause. 

In this case: 


(1) Southern, despite its catch-all clause, took a 
position which clearly indicated that it had with- 
drawn all applications relating to Tennessee, except 
for Jackson; 

(2) Southeast relied on the position taken by 
Southern and made no effort to submit rebuttal 
exhibits, cross-examine, or otherwise oppose South- 
ern; 

(3) the Board has refused, to date, to grant 
Southeast the opportunity to argue in opposition to 
the certification of Southern. 


In the most recent decision by this Court in which State 
Airlines is cited,* there is no statement that one carrier 
was unaware of the intentions of the other, and this Court 
was careful to point out that there was no suggestion that 
‘‘the minor competition here involved will seriously affect 
[Braniff’s] financial position.’? Here, the Board has 


* Braniff Airways V. Civil Aeronautics Board, Case No. 15008, —— 
U. S. App. D. C, ——., 6 Avi. 17,894 decided March 11, 1960. 
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authorized a subsidy to Southern on the express assump- 
tion that its action will drive Southeast out of business— 
and yet it refused to allow Southeast the opportunity to 
confront the carrier chosen to supplant it. 


B. The Board Relied Upon Evidence That Was Not of 
Record and Was Never Submitted to Cross Examination or 
Rebuttal By Southeast Or Any of The Other Parties And 
Such Evidence Was Indispensable To Support The Award 
To Southern. 


Faced with an absolute lack of evidence concerning the 
prospective operations of Southern in Tennessee, the Board 
compiled certain data which it included in its opinion as 
Appendices D and E. The reliability of such data is com- 
pletely untested and none of the parties was afforded the 
opportunity to refute any underlying assumptions which 
may have been made. Such data purports to show the cost 
of Southern’s operation in Tennessee, including the amount 
of Government subsidy which would have to be paid to 
Southern for such operations. 

Because of the untested basis for the figures used by the 
Board, Southeast can only speculate as to the possible 
errors contained therein. For example, Appendix E con- 
tains assumptions that cannot be supported by the record. 
First, the Board ‘‘assumes’’ the operation of one daily 
round trip between Tri-Cities and Huntsville, and another 
daily round trip between Tri-Cities and Memphis. But, 
there is no evidence at all that Southern would operate the 
route in this fashion. Indeed, it seems improbable that 
Southern would terminate a trip at Huntsville, which is a 
much smaller and less satisfactory point than Memphis for 
a terminal point. The assumption, with no ascribed basis, 
is also made that the average haul of a passenger would be 
184 miles. 

Again, as pointed out above, the Board made the com- 
pletely unjustified assumption that Southern will carry all 
the passengers which Southeast predicted it would carry if 
it were awarded its routes. The fact that Southeast will be 
a vigorous competitor completely vitiates this data. 


In addition to the inconsistencies that are apparent in 
the data contained in Appendices D and E, many more 
errors might be uncovered if Southeast had the opportunity 
to examine on such data. Section 7(c) of the Administra- 
tive Procedure Act expressly provides that ‘‘Every party 
shall have the right .. . to conduct such cross-examination as 
may be required for a full and true disclosure of the facts.’”* 
Southeast was denied such an opportunity. Thus, it was 
precluded from raising many questions bearing on the valid- 
ity of the Appendices, such as: 


Does Southern possess the equipment to operate the 
“assumed”? trips, and if not, is it financially able 
to make the necessary investment in such equipment? 


Does Southern have the necessary capital to establish 
new stations in Tennessee? 


What schedules will Southern operate and will they 
be designed for the benefit of the passengers or for 
the benefit of Southern on its other routes? 


Does the data assume that the same performance 
factor that is experienced in other areas will be 
experienced in Tennessee? 


Until these questions, and many more which might be 
raised upon cross examination, are answered, no eviden- 
tiary value can be given to Appendices D and E. 

But the vital point, apart from the apparent flaws and 
apart from the many unanswered questions that are posed, 
is that the data and inferences on which the Board’s opin- 
ion rests were never presented as evidence, and were not 
seen by the parties until the opinion was issued. Yet, the 
estimated results of Southern’s operation were indispens- 
able evidence to support the Board’s decision. The Board’s 
error is clear. 

As Mr. Justice Brandeis said, ‘‘Nothing can be treated 
as evidence which is not introduced as such.’’ United States 
v. Abilene & So. Ry., 265 U. S. 274, 288 (1924). That case 
is particularly in point here. The Interstate Commerce 


* 60 Stat. 241 (1946); 5 U. S. C. §1006(c). 
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Commission had fixed rates, using as their basis certain 
raw data contained in the reports of the carriers and filed 
with the Commission. The Court stated: 


“The objection to the use of the data contained in 
the annual reports is not lack of authenticity or 
untrustworthiness. It is that the carriers were left 
without notice of the evidence with which they were, 
in fact, confronted, as later disclosed by the finding 
made. The requirement that in an adversary pro- 
ceeding specific reference be made, is essential to 
the preservation “of the substantial rights of the 
parties.”’ 


To preserve the substantial rights of Southeast, the 
Board must be reversed. 


C. The Board Changed The Issues In The Proceeding 
From the Question Of Air Service For The Entire State of 
Tennessee To The Question of Air Service for East Ten- 
nessee Only. This Change Came Only After Southeast 
Had Proved, And The Examiner Had Found, That, On The 
Basis of State-Wide Service, Southeast Would Best Serve 
The Over-All Needs Of Tennessee. 


The Board, at the outset of this proceeding, decided 
that Tennessee’s requirements should be determined on 
a state-wide basis, and that Tennessee should not be cat 
in half. Thus, it recognized the community of interest 
which exists among the eastern and western cities of that 
State.* 


*In the order setting Southeast’s application for hearing, the Board 
decided : 


to serve east Tennessee 
ested and after weighing 


Southeast, relying on the Board’s orders and the notice 
of hearing, presented its case for state-wide Tennessee 
service. However, at the conclusion of this case, the two 
deciding members of the Board departed from the notice 
of hearing, reversed the former orders with respect to 
the scope of the proceeding, and proceeded to cut the State 
of Tennessee in half, and, if their expectations are accurate, 
to cut Southeast in half. 

Both the Federal Aviation Act and the Administrative 
Procedure Act require notice, not only of the time and 
place of hearing, but also the nature thereof. Greensboro- 
High Point Air. A.v. Civil Aeronautics Board, 97 U.S. App. 
D. C. 358; 231 F. 2d 517 (1956). Although Southeast proved 
the necessity for the service it proposed, and the Examiner 
found that such service was required by the public interest, 
Southeast was not notified that the question of splitting 
the State of Tennessee in half was to be considered; there- 
fore, Southeast did not have an opportunity to present 
evidence of the compelling need to provide state-wide 
Tennessee service instead of separate service to the eastern 
and western parts of that State. 

By this action, with no notice given, the Board removed 
an important advantage of the certification of Southeast— 
its proven ability to provide better state-wide service than 
any other applicant in this case. If Southeast had known 
that only east Tennessee was under consideration, it would 
have directed its proof to showing that east Tennessee, 
standing alone, also would be best served by Southeast; 
however, nowhere was this presented as an issue. The Board 
then decided as to the needs of east Tennessee and has 
refused to assure west Tennessee residents that they will 
ever receive Federally certificated service although South- 
east proved, and the Examiner found, that such service was 
required in this case.* Thus the Board prejudiced South- 


*Upon being informed by Jackson, Tennessee, that that commu- 
nity’s airport improvement program had been jeopardized by the Board’s 
failure to certificate Jackson in this proceeding, the Board stated that, 
“Tf local air service is established in western Tennessee” then “Jackson 
should be included on such route or routes to be established.” 
(Rec. 15,065, n. 31) 
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east and, by not giving any notice that such split action 
was contemplated, deprived Southeast of a fair hearing. 

The Board compounded its error by the use of a “‘press 
release’? announcing its tentative vote in this case.® (Ree. 
15,012). The question of the propriety of a press release 
of tentative vote was considered in Eastern Air Lines, Inc. 
v. Civil Aeronautics Board, 271 F. 2d 752, 758 (2d Cir., 
1959).** The Court there said, ‘““We do not mean to 
express approval of the Board’s practice of making public 
its tentative decisions. We only indicate that Eastern’s 
claim of prejudgment is unsound.”’ 

In the instant case, however, the Board went further 
and took prejudicial action on the basis of the press release 
before it had reached its final decision. It ordered an 
expedited initial decision in the Piedmont case on routes 
in west Tennessee because the press release indicated that 
the Board’s decision on service to west Tennessee would 
be deferred. This press release adversely affected South- 
east because it was tantamount to prejudging the case 
before the members of the Board had marshalled the facts 
and given due deliberation to the record before them. 

The Board attempted to justify its peremptory action 
on the basis of an Ashbacker claim by Lake Centra hoes 
Lake Central had alleged that a decision on routes in west 
Tennessee would preclude the grant of its application for 
routes in the same area. When this allegation was made, 
at the beginning of these proceedings, the Board entered 
an order which stated: 

*“A proposed decision of the Board does not become effective 
until an opinion and order containing detailed findings of fact and con- 
clusions of law has been approved, issued and served according to the 
Board’s established procedures. Until such time, each Member has 
retained full power to revise or reverse his vote and his findings on any 
of the matters under consideration. . . - The release merely makes public 
what heretofore was intended to be confidential, and does not disturb 
the long established Board practice with respect to its deliberations oe 


pending cases.” New York-Florida Case, docket No. 3051, et al. decid 
December 21, 1956, order No. E-10884, p. 17. 


** Petition for Certiorari covering this point filed in the U. S. 
Supreme Court on March 14, 1960, No. 785. 


#** Ashbacker Radio Corp. V. F. C. C., 326 U. S. 827 (1945). 


‘We believe Lake Central’s rights can better be 
served by affording Lake Central full opportunity 
at the hearing in this case to introduce evidence to 
establish that the grant of any application consoli- 
dated herein would, as a matter of economic fact, 
preclude the grant of its excluded application.’’ 
(Rec. 1074) 


Instead of adhering to this order, Lake Central stayed 
away from the hearing; it did not appear at any session; 
it did not present any evidence at all. All parties were 
justified in believing that Lake Central had abandoned its 
previous position. Southeast, although prepared to meet 
Lake Central’s contentions, had no reason to present evi- 
dence on this point. Such evidence was uncalled for in view 
of the established procedure of the Board requiring a party 
who claims mutual exclusivity to submit evidence in sup- 
port of its contention. This practice was recently upheld 
in Eastern Air Lines, Inc. v. Civil Aeronautics Board, 
supra. There the Court, after confirming that Hastern’s 
claim of mutual exclusivity had to be established, stated: 


“‘Bastern was afforded an ample opportunity to pre- 
sent evidence on the issue of exclusivity. It presented 
none. This failure to make any showing of mutual 
exclusivity is fatal to Eastern’s Ashbacker conten- 
tions.”’ (p. 757) 


When an opposing party is under the burden of a Board 
order to present evidence of mutual exclusivity at the hear- 
ing, and fails to do so, it forfeits its Ashbacker claim. And 
it is clear error for the Board to rely on an unwarranted 
Ashbacker claim in order to effect, without notice or a hear- 
ing, a fundamental change in the nature and scope of the 
proceeding that prejudices the rights of other parties. 


The Board has ignored the most elementary require- 
ments of a fair administrative proceeding. Although the 
Board’s result must be condemned and reversed in any 
event, some explanation of its unwarranted action may be 
found. Congress established the Board as a five man body, 
and the collective experience of its members normally 
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assures adherence to prescribed procedures. In addition, 
applicants are afforded the right to a hearing and oral 
argument before the Board, and this too provides a built-in 
safeguard against abuses. However, when the Board speaks 
through only two of its members, and when only one of 
those members has heard oral argument, abuses are more 
likely to occur. That is what happened here, with the result 
that the dissenting member was ‘‘astonished’’ by the action 
of the other two members. 

It is in a case like this that this Court, in addition to 
righting a wrong, has the opportunity to insist that an 
administrative body responsibly discharge its obligations. 


Conclusion. 


As set out above, the Board has failed to consider the 
vital and continuing role of Southeast in pioneering and 
furthering air service in Tennessee; has inflexibly imposed 
a condition upon future operations that frustrates, rather 
than fosters, the development of civil aviation in violation 
of the Federal Aviation Act; has refused to allow Southeast 
to demonstrate that it is ‘‘fit, willing and able’’ to continue 
its excellent operations under Federal certification; has 
certificated a carrier that had led the Examiner and the 
parties to believe it was not a competing applicant; and has 
denied Southeast a full and fair hearing and due process 
of law as required by the Act and by the Constitution. For 
these reasons, Southeast respectfully asks this Court to 
reverse and set aside the Board’s Order of December 18, 
1959, insofar as the said Order denies the application of 
Southeast and grants routes in the Tennessee area to 
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Southern, and to remand the matter to the Board so that 
Southeast will have fair consideration by the Board. 


Respectfully submitted, 


Ross Ren, 
Grratp M. Oscar, 
40 Wall Street, 
New York 5, New York. 


James L. Boman, JB., 
New Cooper Building, 
Shelbyville, Tennessee. 


Azsert F. Berren, 
905 American Securities Building, 
Washington 5, D. C. 


Attorneys for Petitioner. 


April 8, 1960. 
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APPENDIX A. 


The Concurring and Dissenting Opinion of Mem- 
ber Minetti in Southeastern Area Local Service Case, 
CAB Docket 7038, ef al.: 


Like the Examiner, I would authorize Southeast Air- 
lines (Southeast), the existing Tennessee carrier whose 
continued services have been enthusiastically supported 
by the residents of that state, to provide local air service 
in Tennessee. 

T am astonished by the award to Southern Airways, Inc. 
(Southern). Considering Southern’s disinterest in pro- 
viding local service in Tennessee, plus the inevitable diffi- 
Galties in assimilating its many new route awards, it is 
highly doubtful whether Southern will soon provide Ten- 
nessee with satisfactory local service. Yet in the face of 
these factors, the majority has selected Southern over a 
carrier which currently serves Tennessee, to the satisfac- 
tion of its residents, with more modern equipment than 
that operated by Southern. 

The majority selected Southern because of its belief 
that Southern would require less subsidy support and 
provide greater passenger benefits. As to subsidy, it is 
the majority’s surmise that Southern will serve Tennessee 
at less expense than Southeast by virtue of the availability 
of 2 more extensive route system over which indirect costs 
may be spread. The argument, unfortunately, overlooks a 
number of important considerations. First, Southern’s 
probable costs are entirely conjectural, since due to its lack 
of interest in providing local service in Tennessee, Southern 
did not submit cost estimates or any other evidence related 
to Tennessee service. Second, whatever such estimates 
might have revealed if submitted, there can be little doubt 
that Southern will require far more subsidy support than 
presently estimated by the majority if Southeast continues 
to serve its present routes in direct competition with South- 
ern, as it well may. In these circumstances, Southeast’s 
advantages as the existing carrier, as the carrier supported 
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by Tennessee civic groups, and as a carrier which has 
demonstrated its willingness to serve Tennessee, would be 
overwhelming. Third, and lest we forget, Southeast has 
offered to provide service over a selected route in Tennes- 
see! without subsidy and for this reason alone the majority’s 
cost argument must fail. As to this selected route, South- 
east seeks only the right to service mail pay and the 
advantages of interline connections. Both rights, of course, 
would follow Federal certification and would materially 
enhance the carrier’s revenue position. Finally, Southeast, 
as a new entry into air transportation, would provide a 
long-needed yardstick by which to measure the reason- 
ableness of the costs of the entire heavily subsidized local 
service industry. 

The passenger benefits foreseen in Southern’s service 
by the majority, moreover, are illusory. The existence of 
trunkline service at major Tennessee cities, for one thing, 
is of far greater benefit to passengers than any beyond-area 
service benefits which could be provided by Southern. Cer- 
tainly it is unlikely that many passengers will travel to 
distant points on Southern’s system via that carrier in 
preference to faster connecting trunkline service. More- 
over, any possible passenger benefit that might exist by 
virtue of Southern’s more extensive system would be more 
than counterbalanced by the deficit in on-time performance 
which that system vis-a-vis Southeast’s would entail. 

In my view, clearly, superior passenger benefits would 
result from the selection of Southeast, not Southern. For, 
Southern would provide an all DC-3 operation, in contrast 
to Southeast’s present operation of Convair-240 aircraft 
between the more populous cities of its Tennessee routes. 
Amazingly, while Southern has not sought to avail itself of 
the opportunity to purchase replacement equipment under 
the Government guaranteed loan program, Southeast, with- 
out the benefit of that program and without even the mini- 


1 Between Memphis and Tri-Cities via Jackson, Nashville, Knox- 
ville and Chattanooga (Tr. 2120, 2121). The offer appears to have 
been amended in brief by the addition of Shelbyville-Tullahoma 
(Brief to the Examiner, p. 80). 
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mal security of Federal operating authority, has itself 
raised the capital to purchase its Convairs out of considera- 
tion for the comfort of its passengers and a desire to lower 
its unit costs of operation. In spite of these highly com- 
mendable efforts by this small independent carrier, the 
majority, in choosing Southern’s inferior, reluctant service, 
may well have destroyed Southeast’s Convair investment. 

My difficulties with this award are fundamental. First, 
as the result of a study conducted prior to trial of this pro- 
ceeding, Southern decided not to prosecute its limited appli- 
cations for Tennessee service? Accordingly, by letter dated 
November 12, 1957,? F. W. Hulse, President of Southern, 
notified the Examiner that it would not prosecute its appli- 
cation for Tennessee route authority other than its applica- 
tion to serve Jackson, Tennessee. Yet in the total absence 
of evidentiary foundation for determining Southern’s 
willingness, fitness and ability, the majority has certificated 
Southern for extensive Tennessee local service. Even more 
serious, however, is the fact that the lack of evidentiary 
basis for selecting Southern has in effect denied Southeast 
a hearing on its opposition to selection of Southern. For, 
in the absence of Southern estimates of revenues and 
expenses, proposed schedules or other evidence in support 
of Tennessee local service by Southern, Southeast has been 
effectively deprived of the opportunity to analyze the merits 
of Tennessee local service by Southern or to argue, other 
than through noting Southern’s total disinterest, the rea- 
sons why it believes that such service would be economically 
infeasible or otherwise unsuited to the needs of the people 
of Tennessee. Elementary fairness, if not due process, 
demands nothing less. 

Second, the consequences of duplicating the services of 
a non-subsidized, intra-state carrier with a Federally sub- 
sidized local service carrier, even an unwilling one such 
as Southern, are disturbing. On the one hand, Southern 
may divert enough traffic from Southeast to cause that car- 


2Tr., pp. 2519, 2520. 
3 Letter accompanying Supplemental Exhibit SOU-D. 
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rier to suspend its operations. On the other hand, because 
of the obvious preference of Tennessee residents for South- 
east’s service and because of its superior equipment, South- 
east may successfully continue operations over the more 
populous cities of its present route, with consequent large 
increase in Southern’s subsidy costs. Even assuming that 
Southeast could not permanently survive the U. S. sub- 
sidized competition, destruction of the private investment 
in Southeast will only be accomplished at high cost in Fed- 
eral subsidy. Neither alternative is in the least satisfactory. 

I conclude that this Board should grant Southeast a 
three year certificate to provide complete local service in 
Tennessee except for those points in West Tennessee as 
to which the Ashbacker principle requires contemporane- 
ous consideration of Lake Central’s application with that 
of Southeast. As to West Tennessee local service, how- 
ever, and because of the Board’s disposition of applications 
for service in that area, I would recommend a different 
solution. The Board has deferred decision on service to 
‘West Tennessee until it can give contemporaneous consid- 
eration to other applications consolidated in the Piedmont 
Local Service Area Investigation, Docket No. 5713, et al.* 
Since both the Examiner and the Board, in their respective 
opinions, have recognized the thinness of the traffic poten- 
tial in West Tennessee, as contrasted with other Tennessee 
areas, and since Southeast has long served West Tennessee 
and may continue to do so, despite the majority decision 
here, I would certificate Southeast, with right to subsidy, 
to continue to provide West Tennessee local service until 


4It is not clear whether comparative or contemporaneous con- 
sideration of other applications is contemplated by the majority. I 
note that in an earlier stage of this proceeding the Board, in dis- 
cussing the possibilities that an award of West Tennessee authority 
might preclude the grant of a similar Lake Central application, 
stated : ‘‘Should the record lead to such conclusion, the Board would 
not make the award without affording Lake Central a comparative 
hearing on its application.’’? (Emphasis supplied.) (Order No, E- 
11821, September 26, 1957.) Compare the majority opinion, at 
pages 18 and 31, which speaks of ‘‘comparative’’ consideration and 
“‘contemporaneous’’ consideration, respectively. 
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60 days subsequent to final decision on that issue in the 
Piedmont case or other proceeding in which the right to 
provide that local service is finally resolved. Since service 
to these cities will in any event require subsidy, Southeast, 
like any other local service carrier, is entitled to be reim- 
bursed for losses sustained in providing interim public 
service and Tennessee, like any other state, is entitled to 
the benefit of that service. 

In passing, I note that the Board in deferring deci- 
sion on the applications of Southern, Piedmont and Trans- 
Texas for route authority in Western Tennessee, failed to 
similarly defer action on Southeast’s application for West 
Tennessee authority. The omission can only be an over- 
sight which, I assume, will be soon and suitably corrected. 


/s/ @. Joseps Mrnerrt. 
December 30, 1959. 


5 While, as the Board notes, hearings on the expedited portion 
of the Piedmont case have been completed and briefs have been filed 
with the Examiner, the matter may not quickly be resolved. South- 
east, for example, is not an applicant in the Piedmont case, pre- 
sumably because it believed that all Tennessee local service issues 
would be resolved in this proceeding (see Order No. E-11519, July 
2, 1957). Accordingly, however quickly the Examiner arrives at a 
decision in the Piedmont case, the Board must at the very least, 
review the record in both proceedings in arriving at its final deci- 
sion. As yet the record in this proceeding has not been consolidated 
into the Piedmont case. 
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Pertinent Excerpts From the Initial Decision of Ex- 
aminer James S. Keith in Piedmont Local Service 
Area Investigation, CAB Docket 5713, et al. (pp. 67-70, 
79-80, and 102-3) : 


CONCLUSIONS. 
Need for Service. 


Factors to Be Considered. The basic purpose of this 
proceeding, as set forth in the introductory statement and 
as clearly defined in the Board’s orders, is to determine 
the overall local service requirements of the Piedmont area 
and, as related to this expedited decision, the western sector 
of the Piedmont. In the circumstances, the needs of this 
sector for new and additional air service, as distinguished 
from its requirements for travel to points outside of the 
area, is the primary issue to be determined. This is not to 
suggest that ‘‘beyond area benefits’’, such as those raised 
by the proposals of Lake Central and Allegheny are to be 
ignored in deciding the overall question of whether the 
public convenience and necessity require the grant of any 
particular application or applications ; but it does mean that 
air service within the area is the matter of first concern 
and that ‘‘beyond area benefits”’ are collateral factors to be 
weighed only after determining the needs within the area. 

There are 21 cities to which service is involved here and, 
of these, 15 are currently served by one or more federally 
certificated trunk or local service carriers. Two additional 
cities are served by the intrastate carrier, Southeast Air- 
lines, which insists that, despite the denial of its applica- 
tion for federally certificated air service in the South- 
eastern Area Local Service Case, it will continue to operate 


25 Order E-12182 adopted February 13, 1958, Order E-12956 
ren September 9, 1958, and Order E-13184 adopted November 
21, 1958. 
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in the major Tennessee air traffic markets. Of course, not 
all of these cities are connected to each other by single- 
plane operations but most of the more important combina- 
tions, and even some of the minor city pairs, are linked with 
one-plane service. In the circumstances, it becomes 
apparent that the proposals here involve substantial dupli- 
cating services. 

For nearly 10 years following the introduction of the 
local service experiment, the Board adhered to a strict 
policy of avoidance of competition between the local 
service carriers and trunks and between the local service 
carriers themselves. The entrance of the local service 
carriers into markets served by the trunklines was normally 
ona replacement basis. Occasionally, such as in the author- 
ization of Ozark between Peoria and Chicago as an addi- 
tion to the service of American and TWA,”* local service 
carriers were certificated at trunkline points without the 
usual concomitant suspension because the local service 
needs were not being met and were not likely to be supplied 
by the trunklines. 

In 1956, in the Erie-Detroit Service Case," the Board 
authorized the first major competing service between two 
local service carriers; and in 1957, in the Syracuse-New 
York City Case, it established the first major exception 
to its long-standing policy of separating trunks and local 
service carriers by authorizing Mohawk to compete with 
American Airlines in a high density market. However, 
these exceptions or departures have not become the general 
rule because, in the recent series of local service area pro- 
ceedings, the Board has continued to apply the substitu- 
tion or replacement policy. This is manifested by the fact 
that, in 1957, the Board instituted an investigation to deter- 
mine whether the competition in the Erie-Detroit market 
should be eliminated by suspending either of the local ser- 
vice carriers there” and, in the South Central Area Local 


26 Ozark Certificate Renewal Case, 19 CAB 95. 
27 Decided September 20, 1956, Order E-10625. 
28 Decided March 27, 1957, Order E-11173. 
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Service Case, while authorizing incidental competing ser- 
vices in both trunkline and local service markets, it denied 
a major local service route between Houston and New 
Orleans primarily because it would essentially result in a 
point-to-point duplication of services provided by the trunk- 
line over the same route. 

In the recent Northeastern States Area Investigation™ 
the Board authorized a major local service route between 
Washington and Boston but this authorization, in line with 
customary practice, was accompanied by the suspension 
of the trunkline operations at most of the intermediate 
points on the route. In the most recent Board decision on 
local service, the authorization of local service in minor 
markets served by trunklines was largely accomplished on 
a substitution basis. 

It is with this background in mind, noting of course that 
no replacement is in issue at any point in the area, that the 
various services involved can best be examined and the 
needs of the area determined. [pp. 67-70] 


It is inferentially contended that no recognition should 
be given to the fact that single-plane service is available 
between Nashville, Jackson, and Memphis because the ser- 
vice is not federally certificated. This contention presumes 
that Southeast’s operations will terminate upon the inaugu- 
ration of certificated service, a presumption which is not 
supported by the record. 

As pointed out earlier, Southeast is an applicant for 
certificated authority over this segment and throughout 
Tennessee in the Southeastern Case and, while the Board’s 
decision in that case has been handed down denying South- 
east’s application and for all practical purposes eliminat- 


29 Decided December 20, 1957, Order E-12038. 
80 Decided March 20, 1959, Order B-13648. 
31 Decided December 15, 1959, Order E-14740. 


82 Southeastern Area Local Service Case, decided December 18, 
1959, Order E-14754. 
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ing it from consideration for Nashville-J: ackson-Memphis,* 
it must be noted that petitions for reconsideration have 
been filed, and that until these petitions have been dis- 
posed of, the status of Southeast’s Tennessee operations 
is not certain. Aside from this, as pointed out earlier, 
Southeast’s witness in this proceeding testified that the 
carrier will continue to conduct its major Tennessee opera- 
tions regardless of the outcome. 

While it is difficult to see how Southeast could continue 
operations in the face of no federal subsidy, this record does 
not show that Southeast will be forced to suspend oper- 
ations under such conditions. At the moment, Southeast is 
providing ample service and, if it is able and does continue, 
it is doubtful whether any federally certificated local ser- 
vice involving DC-3 equipment could be very successful, 
unless heavily underwritten with subsidy. As of January 
of 1960, Southeast provided two Convairs and three DC-3 
round-trip flights a day over the Memphis-Jackson seg- 
ment, service superior to any of that proposed here. 
[pp. 79-80] 


Bloomington-Memphis. This route would not provide 
any services found to be required. It would duplicate 
Eastern between Louisville, Bowling Green and Nashville, 
a lightly travelled segment, and Southeast between Nash- 
ville, Jackson, and Memphis. * * * 

*** Accordingly, in view of the large amount of dupli- 
cation and the inconsequential volume of new service pro- 
posed, it is found that this route is not required by the public 
convenience and necessity. [pp. 102-3] 


36 It appears that Southern was selected over Southeast for the 
Tennessee routes because of the greater benefits it offered at less 
cost to the Government and because Southeast was not found to be 
fit, willing, and able to perform the service. 


51 


APPENDIX C. 


Pertinent Statutes. 


Administrative Procedure Act. 


Section 10(a): ‘‘Any person suffering legal wrong 
because of any agency action, or adversely affected or 
aggrieved by such action within the meaning of any relevant 
statute, shall be entitled to judicial review thereof.’’ 60 
Stat. 243 (1946) ;5 U.S. C. §1009(a). 

Section 10(e): ‘“‘So far as necessary to decision and 
where presented the reviewing court shall decide all rele- 
vant questions of law, interpret constitutional and statutory 
provisions, and determine the meaning or applicability of 
the terms of any agency action. It shall (A) compel agency 
action unlawfully withheld or unreasonably delayed; and 
(B) hold unlawful and set aside agency action, findings, and 
conclusions found to be (1) arbitrary, capricious, an abuse 
of discretion, or otherwise not in accordance with law; (2) 
contrary to constitutional right, power, privilege, or immu- 
nity; (3) in excess of statutory jurisdiction, authority, or 
limitations, or short of statutory right; (4) without observ- 
ance of procedure required by law; (5) unsupported by sub- 
stantial evidence in any case subject to the requirements of 
sections 1006 and 1007 of this title or otherwise reviewed on 
the record of an agency hearing provided by statute; or (6) 
unwarranted by the facts to the extent that the facts are 
subject to trial de novo by the reviewing court. In making 
the foregoing determinations the court shall review the 
whole record or such portions thereof as may be cited by 
any party, and due account shall be taken of the rule of prej- 
udicial error.’? 60 Stat. 243 (1946) ; 5 U.S. C. §1009(e). 


Federal Aviation Act. 


Section 102: ‘‘In the exercise and performance of its 
powers and duties under this chapter, the Board shall con- 
sider the following, among other things, as being in the 
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public interest, and in accordance with the public conven- 
ience and necessity: 


(a) The encouragement and development of an air- 
transportation system properly adapted to the present and 
future needs of the foreign and domestic commerce of the 
United States, of the Postal Service, and of the national 
defense ; 


(b) The regulation of air transportation in such manner 
as to recognize and preserve the inherent advantages of, 
assure the highest degree of safety in, and foster sound 
economic conditions in, such transportation, and to improve 
the relations between, and coordinate transportation by, air 
carriers; 


(c) The promotion of adequate, economical, and efficient 
service by air carriers at reasonable charges, without unjust 
discriminations, undue preferences or advantages, or unfair 
or destructive competitive practices; 


(d) Competition to the extent necessary to assure the 
sound development of an air-transportation system prop- 
erly adapted to the needs of the foreign and domestic com- 
merce of the United States, of the Postal Service, and of the 
national defense; 


(e) The promotion of safety in air commerce; and 


(f) The promotion, encouragement, and development of 
civil aeronautics.’’ 72 Stat. 740 (1958); 49 U.S. C. $1302. 


Section 401(d) (1): ‘‘The Board shall issue a certificate 
authorizing the whole or any part of the transportation cov- 
ered by the application, if it finds that the applicant is fit, 
willing, and able to perform such transportation properly, 
and to conform to the provisions of this chapter and the 
rules, regulations, and requirements of the Board hereunder, 
and that such transportation is required by the public con- 
venience and necessity ; otherwise such application shall be 
denied.’? 72 Stat. 754 (1958) ; 49 U. S. C. §1371(d) (1). 


Appendix © 
53 


Section 408: ‘‘(a) It shall be unlawful unless approved 
by order of the Board as provided in this section 


‘(5) For any air carrier or person controlling an 
air carrier, any other common carrier, or any person 
engaged in any other phase of aeronautics, to acquire 
control of any air carrier in any manner whatsoever ; 


““(b) ... Provided, further, That if the applicant is a 
carrier other than an air carrier, or a person controlled by 
a carrier other than an air carrier or affiliated therewith 
within the meaning of section 5(8) of this title, such appli- 
cant shall for the purposes of this section be considered 
an air carrier and the Board shall not enter such an order 
of approval unless it finds that the transaction proposed 
will promote the public interest by enabling such carrier 
other than an air carrier to use aircraft to public advan- 
tage in its operation and will not restrain competition.” 
72 Stat. 767 (1958) ; 49 U. S. C. §1378. 

Section 1006(a): ‘‘Any order, affirmative or negative, 
issued by the Board or Administrator under this chapter, 
except any order in respect of any foreign air carrier sub- 
ject to the approval of the President as provided in section 
1461 of this title, shall be subject to review by the courts of 
appeals of the United States or the United States Court 
of Appeals for the District of Columbia upon petition, 
filed within sixty days after the entry of such order, by 
any person disclosing a substantial interest in such order. 
...?? 72 Stat. 795 (1958); 49 U. S. C. §1486(a). 


Interstate Commerce Act. 
Section 5(2): ‘‘(a) It shall be lawful, with the 


approval and authorization of the Commission, as pro- 
vided in subdivision (b) of this paragraph—— 
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‘s, .. for any carrier, or two or more carriers jointly, 
to acquire control of another through ownership of its 
stock or otherwise; ... 


dl s s ° e * 


“*(b) ... Provided, That if a carrier by railroad subject 
to this chapter, or any person which is controlled by such a 
carrier, or affiliated therewith within the meaning of para- 
graph (6) of this section, is an applicant in the case of any 
such proposed transaction involving a motor carrier, the 
Commission shall not enter such an order unless it finds 
that the transaction proposed will be consistent with the 
public interest and will enable such carrier to use service 
by motor vehicle to public advantage in its operations and 
will not unduly restrain competition.’’ 54 Stat. 905 (1940) ; 
49 U.S. C. §5(2). 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,566 


SOUTHEASTERN AVIATION, INC., Petitioner, 
TENNESSEE AERONAUTICS COMMISSION, Intervenor, 


Ve 


CIVIL AERONAUTICS BOARD, Respondent, 
LAKE CENTRAL AIRLINES, INC., 
SOUTHERN AIRWAYS, INC., 
Intervenors. 


ON PETITION FOR REVIEW OF ORDERS OF THE 
CIVIL AERONAUTICS BOARD 


BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF THE CASE 


| 

| 

| 
Petitioner (Southeast), an intrastate airline certificated by 


the State of Tennessee, seeks review of a Board order (E-14754, | 


Tr. 15,038, rehearing denied E-15168, Tr. 15,631) entered in the 


Southeastern Area Local Service Case, insofar as it awarded to 
| 


Southeast's application therefor. Prior to the Board's decision 

1/ The other contenders were Piedmont Aviation and Trans-Texas. 
Mrlines. Piedmont has also filed a petition for review (No. 15,57h) 
which this Court declined to consolidate with this case. 


Southern Airways (Southern) two route segments in Tennessee and denied 
1 


Sie 
Temessee had virtually no federally-certificated local air service 


and petitioner does not question the correctness of the Board's 


finding that’ the certification of the routes is required by the 
2 


public convenience and necessity. On the contrary, it strongly 
urged upon the Board that federally-certificated local service was 
needed in Tennessee, and its principal complaint here is that the 
Board committed reversible error in selecting Southern over Southeast 


to provide service. 


1. ‘The routes in issue 
Prior to the Board's decision, Southern's federally-certificated 
system was concentrated for the most part in the area immediately 
south of Tennessee, though Memphis was the terminal point on several 


of its route segments. The two new segments which petitioner here 


2/ Local service routes previou certificated by the Board 
in Tennessee covered a total of only 154 miles (Tr. 15,052). 


The principal suppliers of short-haul services geared to 
local needs are a group of thirteen subsidized air carriers (in- 
cluding Southern) which the Board some fifteen years ago began 
certificating for such purpose on a temporary basis and for whom 
the Congress later legislated permanent certification. See, Lake 
Central Airlines, Inc. v. Civil Aeronautics Board, 99 U.S. App. D.c. 
226, 2359 Fe od To (1956). Where has been a tremendous expansion of 
local service over the years, both in terms of route mileage and 
schedules, and the subsidy to this group of carriers is currently 
running at approximately $50,000,000 a year. 


=3)— 
challenges extended Southern's route into the eastern half of 
Tennessee and were as follows: 
1. Bristol, Va.-Tem.-Kingsport-Johnson City, Tem. 
(hereinafter "Tri-Cities") to Nashville via 
Morristown, Knoxville, and Rockwood, Tenn. 


2, Tri-Cities to Huntsville, Ala. via Knoxville, 
Chattanooga, and Shelbyville-Tullehoma, Tenn. 3/ 


The awards to Southern parallel petitioner's state-authorized 
service at five points, namely, Tri-Cities, Knoxville, Ch 
Shelbyville-Tullahoma, and Nashville. 


2. The background and procedural aspects of the case 
The Southeast Area Local Service Case originated with a notice 


of prehearing conference (Tr. 575) on an application by Southern | 
for new routes in Tennessee, Alabama, and ae As is customary 
in Board proceedings, there followed mmerous requests for conseli- 
dation of other applications. Among others,the Board consolidated 


3/ These segments were tied into Southern's existing system 
by two other awards not here in issue, i.e., by an extension from 
Columbus, Mississippi to Nashville and by the award of a new 
segment between Atlanta and Memphis via, among other points, 
Huntsville, Alabema. | 


/ That application (Docket 7038, Tr. 42) proposed local | 
service between Memphis and Atlanta via Jackson, Tennessee, Decatur, 
Alsbama, and either Anniston, Alabama, or Gadsden, Alabama. It was 
subsequently amended so as to request, in addition to the foregoing, 
authority to operate between Nashville and Knoxville via Tullahoma, 
Tennessee, and Chattanooga (Tr. hh6). | 

| 
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Southernts application proposing local service to a mmber of 
Tennessee cities east and west of Nashville (note ), supra), and 
one by petitioner proposing service generally along the linesof 
that authorized by its state certificate (Tr. 153), thus broadening 
the area of the proceeding to include the entire State of Tennessee. 
The geographical area within which new service proposals would be 
considered was finally delineated as follows: 

®the area bounded on the west by the Mississippi River 

and on the north and east by the northern state line of 

Tennessee, the eastern state line of Tennessee, and the 

north and eastern lines of Georgia, consisting of the 

States of ‘Tennessee, Mississipps, Alabama, Georgia, and 

Florida". (Order E-11519, Tr. 778). 

Of the several consolidation applications which were denied, it 
is only necessary for present purposes to note that of Lake Central 
Airlines. The southern termini of Lake Central's system are located 


in Obio and Indiana, At the time of the institution of the agency 


proceeding, it had on file an sate for extension to Memphis via 


Kentucky and western Tennessee points. Alleging that the Tennessee 
portions of its application and the applications consolidated in the 
instant case were mtually exclusive, it demanded as a minimm that 


the Board consolidate those portions of its application with a 


5/ Specifically, it sought a route from Terra Hante, Indiana, 
+o Memphis via various Indiana and Kentucky points, and Dyersburg, 
Tennessee and a Cincinnati-Memphis route via Kentucky points, 
Se and Jackson, Tennessee (Docket 8561, as amended, 

Tr. 118). 


| 
| 
-5- | 
provision that final decision be deferred until decision in another 
proceeding on those portions of its application involving points 
outside of ascisseieee Perceiving no mtual exclusivity at that 
early point, the Board declined, but in doing so it recognized | 
Lake Central's rights under the Ashbacker doctrine and accordingly 
gave the carrier 7, opportunity to establish its claim in the course 
| 


of the proceeding: 


and the public interest can better be served by 

affording Lake Central full opportunity at the hearing 

in this case to introduce evidence to establish that 

the grant of any application consolidated herein would, 

as a matter of economic fact, preclude the grant of its 

excluded application. Should the record lead to such 

conclusion, the Board would not make the award without 

affording Lake Central a comparative hearing on its 
| 
| 


| 
MWe believe Lake Central's rights can be protected | 
| 
| 


application" (Order E-11821, Tr. 107k). 


While Lake Central thereafter failed to introduce evidence jon 


the issue of mtual exclusivity, it did submit briefs,first to the 
examiner (Tr. 11,999) and later to the Board (Tr. 13,82k), in which 
| 


it marshalled traffic data and other facts developed on the record 
| 
6/ The reason for the suggested proviso, of course, was tha 
an award to Lake Central of routes within Tennessee would be out of 
the question unless it could obtain authority to serve the extra- 
area points through which it could connect a Tennessee route to its 
existing system. | 
| 


wh Ashbacker Radio Co. v. Federal Commnications Commission, 
326 US. 327 (loud). SSS 
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by other parties, The Board agreed with the carrier that these facts 
proved that an award of routes in Western Tennessee in this proceeding 
would, as a matter of economic fact, probably preclude the subsequent 
grant of its excluded application (Tr. 15,063-15,064). While concurring 
with the examiner's holding that the burden of proving mtual exclu- 
sivity was Lake Central's, the Board rejected as too narrow his decision 
that the burden could not be sustained in the absence of the introduction 
of evidence by the one asserting exclusivity. The Board noted that Lake 
Central had marshalled the facts of record in support of its claim and 
held that it could not close its eyes to the evidence merely because 
it had been introduced by someone other than Lake Central (Tr. 15,063). 
The Board thereupon deferred decision on the proposals of Southern, 


Piedmont and Trans-Texas for service in west Tennessee for contempo- 


raneous consideration with Lake Central's application which had previously P 


been consolidated in another pending local service proceeding (Tr. 15,177) 


8/ Piedmont Local Service Area Investigation, Docket 5713, Order 
E-12812, February 15, 1050. On November 131059, the Board, after 
publicly announcing its tentative vote in the instant proceeding, 
directed the examiner in the Piedmont case to issue a separate initial 


decision on the applications therein "which will be involved with those — 
which we intend to defer in the Southeastern Case” (Order E-1652, p. 2). 


Oral argument in the case here an appeal had been heard by four 
Board members (Gurney, Denny, Minetti, and Hector). ‘The fifth member, 
Chairman Durfee, was at the time absent from Washington presiding over 
hearings in an accident investigation (Tr. 14,606). Mr. Durfee did, 
however, participate in the Board's deliberations and decision, Almost 
four months later the Board by press release announced its tentative 
vote both on the merits and on Lake Central's Ashbacker clain. (Tr. 15,012) 
As to the former, insofar as Temessee service was concerned, the press 
release indicated that the majority had voted to select Southern while 
Members Minetti and Hector had favored Southeast. Still later, but prior 

(Contimed) 
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Having found, however, that petitioner's combined service aeonconts 
for east and west Tennessee would still leave it with a system too 

small for economic operations through a spreading of overhead costs, 
the Board found it unnecessary to consider further petitioner's | 
proposal for west Tennessee service in the deferred portion of the 
proceeding (Tr. 15,661). 


Petitioner does not take issue with the merits of the Board's 


finding of mtaal exclusivity, but rather argues that Leke Central's 


failure to introduce evidence on its own behalf barred consideration 
of the mutual exclusivity claim on the merits, and, farther, deprived 
petitioner of an opportunity to rebut the claim. Petitioner contends 
that the recognition of Lake Central's claim resulted in splitting 

the state of Tennessee into two parts and, allegedly not having bad 
previous notice of such a possibility, deprived it of an opportunity 
to show "that east Tennessee, standing alone, also would be best served 


by Southeast” (Pet. Br. p. 37). Petitioner apparently has no quarrel a 


to issuance of the Board's decision, Members Demy and Hector resigned 
from the Board. On final decision the remaining members adhered to 
their tentative votes and thus the award to Southern was a 2-1 decision 
with Chairman Durfee casting the deciding vote. We mention these 
matters here only because the petition for review ascribes reversible 
error to the Board's procedure and while the petitioner's brief | does 
not argue the point, it contains some thinly-veiled inmendo to | that 
effect (Br., ppe 39-40). On the chance that it may not be treated as 
waived, we show its complete lack of merit at p. 50, infra. — 
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in the alternative, with the Board's failure to defer its west Tennessee 


service proposal for later consideration along with Lake Central's. 


3. The Board's decision on the merits 


The examiner found (Tr. 13,748-13,750), and the Board agreed 


(Tr. 15,054-15,061), that various cities in Temessee had demonstrated 
9, 


their need for local air service. It disagreed, however, with the 
examiner's recomendation (Tr. 13,761-13,766) that the award should be 
made upon condition that the operation not be subsidized with federal 
fonts and that the carrier selected (he recommended Southeast) should 
lock to the State of Tennessee for such public assistance as might be 
needed, ‘The examiners choice of Southeast was primarily influenced 


9/ The examiner had recommended routes which included western 
Tennessee points (Tr. 15,050). As previously indicated, the Board 
deferred action thereon. ‘There were also minor differences between 
the Board's routings in the eastern half of the state and those 
recommended by the examiner but they are immaterial on this appeal. 


We likewise consider it unnecessary to summarize in any detail 
the Board's findings regarding the needs of the cities since we do 
not understand petitioner to take issue with the findings of need 
as such. Suffice it to say that the Board made the usual findings 
regarding the economic characteristics of the cities, commmity of 
interest, traffic forecasts, and the like. The Board's findings are 
found at pages 15,05) to 15,061 of the record. 


10/ The mail pay ons of section 06 of the Federal Aviation 
Act Stat. 763, 9 U.S.C. 1376) provide for compensation sufficient 
to satisfy the over-all "need" of a carrier, in addition to the payment 
for the mail service. Included in such *need™ compensation is a 
reasonable profit element. 
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by his belief that a Tennessee operation was too small to be economically 
feasible and therefore did not warrant federal subsidy, and that to the 
extent that the State was interested in keeping the operation ative, 
Southeast, with its influential local backing and good-will, would be 

in the best position to secure some form of state subsidy (Tr. 15,76). 
Te Board found that the record amply demonstrated the need of Temessee 
for short-haul commter service of the type not provided by the trunk- 
lines whose schedules within the State are merely part of long-haul 
flights (Tr. 15,052). ‘he surface transportation available in Tennessee 
was found to be poorly adapted to the needs of industry and comexce 
(Tr. 15,053). In sum, the Board found that subsidized local air service 
was necessary "if the potential of the state as a growing industrial 
area is to be fully realized" (Tr. 15,052-15,053). In these Gincumstances; 
the Board concluded that it could see “no justification for x * * singl[ing] 


out Temessee for discriminatory treatment" by denying subsidy to the 
carrier selected to fill its local service needs (Tr. 15,052). Petitioner 
does not take issue with these conclusions of the Board, and indeed 
warmly urged, along with Tennessee state and city representatives, a 
federally subsidized service (Tr. 15,051). ‘The principal dispute centers 
around the selection of a carrier. | 

The Board selected Southern over Southeast, Piedmont and Trans- 
Texas (Tr. 15,066-15,081). At the outset it rejected the examiner's 
conclusion that Southern was not an applicant, as well as Southeast!s 


assertion that Southern was not "willing" within the meaning of section 
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i 
hol(a) (1) of the Federal Aviation Act. Both the examiner's finding 


and petitioner's contention had been based upon the fact that Southern 
had not actively prosecuted its application for a Tennessee route because 
of the substantial trunkline service at many of the cities involved 
and its belief that local service in Tennessee would require unduly 
high subsidy (Tr. 15,066). ‘The Board pointed out, however, that 
Southern's applications proposing service throughout Tennessee had been 
consolidated in the proceeding (Tr. 15,066); that one of them requested 
segnents quite similar to the routing found required and, moreover, 
contained a catch-all clanse upon which the Board frequently and 
necessarily relies in awarding routes not specifically sought (Tr. 15,067- 
15,068); and that the carrier had on more than one occasion made it clear 
on the record that it was the logical carrier to be selected and that it 
would be "enthusiastic" about serving Temnessee should the Board determine 
to certificate such a service.(Tr. 15,067). It concluded that it did 
‘not regard these actions by Southern as constitating a withdrawal of its 
applications proposing local service in Termessee or as demonstrating 
that Southern is tonwilling! to operate the routes found required" 
(Tr. 15,067). 

In comparing Southern as against Southeast, the Board found that 
Southeastts operation of the routes to be awarded "would mean that 
the Federal Government would be required to spend an inordinate amount 
of monies for the benefits received" (Tr. 15,069). The routes being 


Lf 72 Stat. 7543 49 U.S.C. 1371(4)(2)- 


| 
a 
certificated comprised less than 500 miles (Tr. 15,070) 2 : This, the 
Board found, coupled with the thinness of traffic at some points and 
the heavy trunkline operations at others, would result in a unit cost 
for the Tennessee service, if provided by Southeast, considerably 
greater than would be the case if the service were to be provided by 
Southern which has a larger system and which could, therefore, goreed 


its indirect costs over a larger reverme-plane-mile base (Tr. 15,070). 


In this connection, the Board found that Southeast's projected costs 
| 


were grossly underestimated as compared with the operating experience 
of the two smallest local service carriers in the industry (yet larger 
than Southeast), and that they were very substantially underestimated 
even as compared to the average of the entire local service industry 
(mr. 15,070-15,072). While recognizing that Southeast had experienced 


relatively low indirect costs in the past, the Board noted that it was 

a wholly-owned subsidiary of Mason and Dixon Lines, a motor carrier, and 
that "a very substantial part of the overhead and administrative expenses 
which are necessarily incurred in Southeast's operations are absorbed 

by Mason and Dixon Lines* (Tr. 15,071). Because of the poe 


12/ Even’ if the routes proposed by Southeast in the western 
half of the State were added the total system would cover only | 
about 650 miles (Tr. 15,070). | 


13/ In this comection, the examiner had noted that there) 
tle likelihood that a carrier operating only in Tennessee 
could ever hope to expand its system to an economical size because 
it would be surrounded on all sides by existing local service carriers 
(Tr. 13,760). 


eke 

determination that it would in no event certificate Southeast without 
requiring a divestiture of this control (see infra), it found it 
reasonable to anticipate that the expenses previously absorbed by the 
motor carrier would come to be borne by Southeast, thus increasing 
its indirect costs (Tr. 15,071). 

The Board’ found that even with the surface carrier absorbing 2 
large measure of Southeast's overhead expense, it had experienced a 
break-even need of between $650,000 and $700,000 during 1957, and that 
during the first quarter of 1958, its losses amounted to $177,000 
(Tr. 15,069). ‘In terms of subsidy these figures fail to take into 
account return on investment. Compared with this, the Board estimated 
that Southernts total break-even need for these routes would be about 
$70,000 and, with return on investment added, the total subsidy would 
be a little over $500,000 (Tr.15,058, 15,061, 15,216-15,217). 

Apart from the matter of costs, the Board concluded that "it is 
obvious that many more benefits per dollar spent result from Southern's 


selection" rather than Southeast's (Tr. 15,073). It found that the 


Termessee routes would integrate well with Southern's existing system, 
both operationally and traffic-wise, and that Southern could utilize 
traffic on the rest of its system to support maximum frequencies to 
on-segment cities and at the same time provide single-plane and single 
carrier service between Tennessee cities and cities on the remainder 
of its system which the record showed to have a strong community of 
interest (Tr. 15,072-15,073). The Board noted the "sharp contrast" 
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between these benefits and those which could be expected from Southeast. 
The latter could offer service benefits only to on-segment cities and 
could do so, the Board said, no better than Southern (Tr. 15,073). 

The control of Southeast by Mason and Dixon Lines posed yet 
another problem. Section 08(b) of the Act provides that the Board 
shall not approve the acquisition of an air carrier by a sorface 
carrier unless it finds that the control will promote the public 
interest by enabling the surface carrier to use aircraft to pobiiie 
advantage in its surface seuteeeae Southeast made no claim that its 
case fell within this section 08 proviso. While expressing ats wille 
ingness to accept a divestiture by Mason and Dixon as a condition to 
certification, Southeast contended, however, that the Board was not 
legally required to apply the section 08 restriction in a situation not 
involving acquisition but certification under section 01 (Tr. 15,07h) e 
The Board agreed, but pointed out that it normally does apply the 
restriction in such cases "unless the record in a section 01 proceeding 
clearly shows that the public interest requires service by a surface 
carrier regardless of the circumstance that it is a surface carsier® 
(Tr. 15,075). It noted that Southeast had advanced no reason for 
departing from this policy and found nothing in the record demonstrating 
that the public interest *require[s] the services of Southeast notwith- 
standing the fact that it is controlled by a surface carrier" (tr. 15,075). 

1h/ 72 Stat. 767, h9 U.S.C. 1378. | 


15/ 72 Stat. 75h, 49 U.S.C. 1371. 
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Assoming divestiture, the Board was unable to find that Southeast 
could meet the statutory requirements of financial ability and managerial 
fitness to conduct the operation. The record was barren, the Board 
said, of any indication of how the airline, clearly divorced from the 
surface carrier, would finance or manage its operations (Tr, 15,076- 
15,077). ‘In this connection it noted that the $500,000 original in- 
vestment by Mason and Dixon had been erased by Southeastts operating 
losses, and that its additional losses would have to be absorbed in some 
manner not revealed by the record (Tr. 15,076). Moreover, the surface 
carrier held a $500,000 mortgage on Southeast's aircraft. The Board 
stated that there wes no way of knowing on the record "how Southeast 
intends to obtain the capital which would be required to offset past 
operating losses, refinance the flight equipment and purchase the Southeast 
stock now held by Mason and Dixon or even that it could do so" (Tr. 15,076). 
Similarly, there was no showing as to who would take over the management 
of Southeast which from the beginning had been intertwined with that of 
Mason and Dixon through the King family which was firmly in control and 
the guiding hand and spirit of both companies, Accordingly, the Board 
was Yunable to find that Southeast, divorced from Mason and Dixon Lines, 


would be fit, willing eee within the meaning of section }01(d) (1) 


of the Act* (te. 15,077). 
Having decided against Southeast,and ‘that in any event Southern 
was the better choice between the two, the Board turned to a comparison 


a 
16/ 72 Stat. 754, h9 U.S.C. 1371(d)- 
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of Southern with the remaining applicants (Tr. 15,077-15,081). rt 
is unecessary at this point to sumarize its findings in that 
respect, It concluded, as previously indicated, that the public 
convenience and necessity required the certification of Southern to 


serve eastern Tennessee. 


STATUTES INVOLVED 
The pertinent provisions of the Federal Aviation Act of 1958 are 


quoted or cited in the appropriate places in the text. 


SUMMARY OF ARGUMENT 


I | 

The contention that the Board unlawfully certificated an additional 
and competitive service is based on a false premise. At best remnenes 
could support but one local service carrier and, even then, ant with 
substantial federal subsidy. Petitioner's heavy losses and Mason and. 
Dixon's announced determination to discontinue underwriting them showed 
that petitioner had no real chance of survival unless it received a 
federal certificate. Thus, the case was for practical purposes the 
same as if the intrastate carrier were not operating and the questions 
to be decided were whether the public convenience and necessity required 
a federally-certificated subsidized service and, if so, which applicant 
could offer the most public benefits for the least cost to the Goverment. 
The Board found that such a service was required, and petitioner at all 


times argued for such a finding. 


i 

Apart from the fact that petitionerts assertions of arbitrariness 
are barred by its failure to urge them below, the Board properly 
applied its long-standing policy of refusing, in the absence of a 
strong showing of special circumstances, to certificate an air carrier 
controlled by a surface carrier where the control relationship does 
not satisfy the requirements of section )08(b) of the Act, ‘The Mason 
and Dixon-Southeast relationship admittedly did not satisfy the 08(b) 
requirements; the reasons for the policy (not challenged as such) were 
fully applicable to the particular relationship here involved in that 
the two carriers admittedly competed for the carriage of freight; and 
there was no showing of special circumstances. 

Having reasonably determined that divestiture of Mason and Dixon's 
control would be required as a condition to petitioner's possible 
certification, the Board properly concluded that an adequate showing 
had not been made as to the “fitness” and "ability" of petitioner if 
troly divorced from Mason and Dixon. The only possible source of any 
real investment (and much was needed) was petitioner's president who 
also controlled Mason and Dixon, Similarly, there was insufficient 
showing of managerial fitness in the event of a true divorce. If the 
Board's findings and conclusions in this respect are sustained, the 
Court need not consider the issues relating to its comparison of 


petitioner with the other @ cants, Continental Southern Lines v. 


Civil Aeronautics Board, 90 U.S. Apps D.C. 352, 197 Fe 2d 397 (1952) 


cert. denied, 3h U.S. 831. 


mr 


The Board's treatment of Southern as an applicant is Ree | 


supported by Civil Aeronautics Board v. State Airlines, 338 U.S. | 
872 (1950), and the record shows that petitioner, like the rejected 
applicant in State, was in fact aware that Southern was a competing 
applicant. Both in estimating Southern's subsidy requirements for 

the Tennessee route and in finding it "fit and able," the Board | 
properly relied on evidence introduced by Southern in support of other 
applications. Petitionerts contention that the absence of evidence 
specifically directed to a proposed Tennessee operation by Southern 
vitiates these findings is squarely contrary to the State decision 

and to Braniff Airways v. Civil Aeronautics Board, .A.D.C. No. 15,003. 
The Boardts selection of Southern over petitioner is adequately | 
supported by findings and evidence that Southern could provide Local 
Termessee service as well as Southeast; that it could offer beyond! 
benefits which petitioner could not; and that it could do both at less 


cost to the Government, 
| 
iv | 
| 
Having found that an award of West Tennessee authority would, 
as a matter of economic fact, preclude grant of Lake Central's 
excluded application, the Board was obliged to defer decision on 
service to those points and it is immaterial that the evidence cup 


porting that finding was not introduced by Lake Central. Deferral 
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@id not change the "nature" or "scope" of the proceeding. In any 
event, deferral did not prejudice petitioner inasmch as the Board 
properly found that it would not have certificated petitioner even 
if its award had comprised the entire State of Tennessee because the 
entire operation would still be too small for the production of 


economically acceptable unit costs. 


ARGUMENT 


I. ‘the! cane berore the Board involved the need for 
- subsidized 


In what appears to be its major effort to upset the award to 
Southern, petitioner argues that the Board "indulge[d] in the fiction 
that no air service is being provided by Southeast", whereas in fact 
it is providing adequate service, and that the Board cannot certificate 
tan additional’ carrier” without finding existing service inadequate. 
Since such a finding, petitioner says, could not be made, it concludes, 
in effect, that the Board cannot certificate any carrier but Southeast 
(Bre, pp» 9-17). But the hard fact of the situation is that there 
never was any real question of additionel and competitive service here. 


The question rather was whether the public convenience and necessity 


called for as mch as one carrier, and if so, whether it was worth the 


subsidy which’ would be required to keep such carrier alive, At no time 
did any applicant er civic intervenor remotely suggest the need for 
more than one carrier, least of all the agency. Indeed, the economic 


a = 


survival of even one carrier required so mch subsidy that the examiner 


recommended a condition in the certificate against its payment, and 
while the Board did not agree with the imposition of such a condition, 
it fully recognized the very heavy federal assistance which would be 
required - a finding clearly borne out, not only by the estinates based 
on the experience of the local service industry, but also by the fact 
that petitioner had incurred a million-dollar loss in 21 months of 
operation as an intrastate carrier, with no end to losses in sight 
(supra, ppell-12). = Petitioner was an urgent applicant for a federal 
certificate and, along with the various Tennessee civic bodies, folly 
supported the Board's findings on the need for a subsidized, federally- 
certificated operation, and we do not understand petitioner to take 
issue with such findings here. | 
Petitioner's unsupported assertion here that it could, and von, 
contime operations regardless of federal certification is contrary 
to the facts and the common-sense of the situation, As appears in 
detail hereinafter, petitioner's staggering losses had been rangety 
absorbed by its parent motor carrier (Mason and Dixon) which had also 
gratuitously provided most of the airline's top management and) other 
services. In petitioner's words, it was this which had "permitted 
Tennessee residents to have the air service they would have otherwise 
been denied” (Pet. Br. p. 20). Mason and Dixon made it clear, however, 


that this assistance would not contime beyond the time of the Boardts 
decision in this case (Tr. 3499-3501). ‘hms, the situation which 
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emerged before the Board was that of a financially sick, though 
valiant intrastate carrier with no chance: of survival unless it 
was the one selected for a federal certificate backed by subsidy. 
In other words, looking to Temessee needs for the foreseeable future, 
this case was for all practical purposes no different than if the 
intrastate carrier were not in operation. This was in no sense a 


case involving additional and competitive service, as petitioner would 


have it, but rather a case for the establishment of an economically 
17 


feasible service which Tennessee needed and could depend on. These 
facts supply the complete answer to petitioner's mmerous assertions 
that the Board proceeded on the assumption that petitioner was not an 
operating carrier. The Board fully recognized petitionerts then 
existing status and indeed petitioner's brief points out that the Board 
made use of the operating results of the intrastate service in reaching 
its various conclusions. The situation before the Board was simply one 
in which there could be no reasonable expectation of continued service 
beyond the date of the Board's decision except by such carrier as 
the Board determined should provide the service with subsidy support. 
Petitioner's citation of Pan American ALIVE Ince, 2 C.A.B. 
(9k) is certainly of no c © it. the tacts and 
as revealed in the quoted excerpt (Pet. Br. p. ll), 


were exactly opposite to those here. Nor can we see how petitioner 
benefits from the citation (Br. p. 17) of Trans World-Pan American, 


London/Frankfurt—Rome Service, 20 C.A.B. e 
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At this point, the Board's next duty was to examine the qualifi- 
cations of all applicants, including petitioner, eliminate those | 
unqualified, and select the best among the remaining ones. In select= 
ing a carrier for the routes in question, the fact that petitioner 


had been rendering services at a tremendous loss and was backed by 


Tennessee civic bodies, while a consideration, could obviously not 
foreclose the Board from choosing any other applicant. Essentially, 
the Board's problem was to determine which applicant (otherwise qualified) 


could offer the greatest public benefits for the least amount of subsidy. 
II, The Board rly found that petitioner 
was no e receive a ce: cate 
A. The Board rly found that petitioner 
was nO’ ed so as was 
contro. ry. on. Lxon 


Admittedly, petitioner was, and is, controlled by Mason sud Diao, 
a surface carrier. The Board found insufficient reason to depart from 
the strong policy of the Act against certificating an applicant that 
was controlled by a surface carrier (Tr. 15,073-15,076). Petitioner 
admits the validity of such a policy, but contends here that the Boa 
was "arbitrary" in refusing to make an exception in this case (Pet. 
Br. p. 17). At no time, however, did petitioner urge to the agency 
that such refusal was arbitrary or illegal, but rather appealed to 
the agencyts discretion (Tr. 12,339-12,3h5, 14194-15195, 15,36) 
15,386). Indeed, petitioner expressed a willingness to submit to 
divestiture from Mason and Dixon in the event the Board decided that 
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it would not make an exception, Section 1006(e) of the Act (49 U.S.C. 
1486) precludes the consideration by a reviewing court of matters 
not urged to the Board unless there are reasonable grounds for failure 
to do sco. Petitioner has not offered any explanation for its prior 
failure to urge arbitrariness or illegality, and, on the clear authority 
of the most recent decision by this Court, we submit that the issue is 
barred. Street v. Federal Power Commission, No. 15,27h, April 8, 1960. 
We will also show, however, that the Board's determination was reasonable. 
Section 08 ef the Act, which is specifically concerned with 
consolidations, mergers, and acquisitions of control of air carriers, 
requires that the Board disapprove an air carrierts acquisition by 
a surface carrier "unless it finds that the transaction proposed will 
promote the public interest by enabling such [surface] carrier * * * 
6 use aircraft to public advantage in its operation and will not 
restrain competition" (Sec. }08(b), h9 U.S.C. 1378(b)). ‘There is no 
similar provision in section 01 (49 U.S.C. 1371), which is specifically 
concerned with the issuance of certificates of public convenience and 
necessity. Nevertheless, "all the policies of a regulatory statute 


become ey of the public interest to be weighed in a certification 


proceeding," and thus it is clear beyond question that the Board mst 


National Air Freight Fo: Corp. ve Civil Aeronautics 
poand 90 eS Se DO Se TT Fe Pe SOS Dc. 952) 3 ; co 
ern Lines ve Civil Aeronautics Board, 90 U.S. App. 2 302, 

(i588); Imerican President Lines, 7 C.A.B. 799, 802- 


803 (9h7)- 
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take section 08(b) into consideration and may properly apply ite 
provisions in passing upon certificate application under section 


Ol, United States v. Texas & Pacific Motor Transport, 3h0 U.S. 

450 (1951); American Trucking Associations v. United States, 355 U.S. Uy 
(1955).: ‘The: Board hasclong recognized its obligation to treat the above- 
quoted proviso of section )08(b) as an element of the public interest 

in cases of this kind, and has applied it by "limiting the entry of 

a surface carrier into air transportation to operations which wend 
enable such surface carrier to use aircraft to public advantage in 

its surface transportation operations unless the record in a section 


Pt nn ee enamel 


01 [certification] clearly shows that the public interest 


requires service by @ surface carrier regardless of the cirounstance 
that it is a surface carrier" (Tr. 15,075, emphasis supplied). In 
general, the reasons for this policy are the same as those which prompted 
Congress to write the proviso into the law. They are summarized as 


follows in the American President Lines case, supra: | 


“For the Board would not be justified in closing its eyes to 
the potential threat which the entry of surface carriers into 
this field would in many cases offer to independent air carriers 
or the effect which such participation might have upon the ful- 
fillment of the policies of the Act. Surface carriers engaging 
in air transportation would at times be under a strong incentive 
to act for the protection of their investment in surface transpor= 
tation interests. Again, by reason of their superior resources 
and extensive facilities for solicitation, such carriers would 
often be the possessors of powerful competitive weapons which would 
enable them to crush the competition of independent air carriers. 
This threat is not peculiar to air transportation, as will be 
apparent from those decisions of the Interstate Commerce Conmis- 
sion which have sought to safeguard the development of motor trans- 
portation against the unrestricted entry of rail carriers into the 
motor carrier field." (7 C.A.B. at pp. 802-803). 
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Petitioner does not claim that its relationship to Mason and 
Dixon falls within the exception of the proviso, as there is no 
question of enabling the surface carrier "to use aircraft to public 
advantage in its operation.” What it argues is that compliance with 
the proviso is not an absolute requirement for certification, and 
that there are here sufficient reasons for an exception. That 
compliance is not an absolute requirement was explicitly recognized 
by the Board (Tr. 15,075), but the Board could not find good enough 
reasons for an exception. The "compelling" reason petitioner gives 
(Pet. Bre pp. 17-19) is in essence but the story of its life which 
from the beginning until the very present has been financially under- 
written and completely controlled and managed by a powerful and widely 
Snfluential surface carrier. That petitioner could not have in the 
past furnished desirable services to Tennessee without such help is 
undeniable, but gratitude should not be allowed to cloud the hard fact 
that it is such very power and influence of a surface carrier, with its 
active or latent conflict of interest, that also carries the seed of 
potential harm to the futare development of air transportation. Such:a ‘reason 
can certainiy not.ibe considered. ~ "compelling" in any circumstances and 
particularly not in a situation as here where there was no lack of 


qualified applicants, without ry, ties whatever to surface carriers, to 
19 


eo Ve Civil 


Where this Court in passing upon & 

that the Board!s decision "expressed its view of the balance between 

the potentialities of abuse in [the surface carrierts] control relation- 
ship and the public interest in having it enter the field when there were 
% % * other applicants." 
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Petitioner attempts to minimize the inmediate conflict of sp 
terest matter by pointing out that Mason and Dixon does not transport 
passengers but only freight, and that the local service air carriers 
transport very little freight. To be sure, if Mason and Dixon were 
engaged in passenger operations, the problem would obviously be of 
more immediate concern, as passenger operations have thus far crete 
the great bulk of air carrier business. The Board, however, ea 
considered air freight to have a great potential for ceretoreant and 
has consistently included authority to transport freight in cortifi- 
cating carriers for passenger operations, The inclusion of freight 
authority has been not only for the purpose of developing air freight 
service in the interest of national commerce and defense, but also for 
its contribution to net revemes as top-off traffic along with neil, 
thus speeding the carriers' progress toward econamic self-sufficiency. 
Indeed, the need for, and the danger of deferring, protection of an 
infant service should, if anything, be considered of even greater 
concern than of one which is well established. While not in the least 


disputing the Board's power or wisdam to include here authority to 
| 


transport freight, petitioner nevertheless proceeds to discount the value 
21 


and effect of. such an authorization. 


20/ See, Air Freight Case, 10 C.A.B. 572 (1949), afftd American 
Airlines v. Cini Aeronautics Board, 89 U.S. App. D.C. 305, 192 Fe od 
WUT (i951) $ 3 Ve Aeronautics Board, 217 F. 2d 327, 
331 (CA. 5, 195). Se ae 

21/ ‘he fact is that petitioner sought a certificate which would 
also authorize the carriage of freight. Moreover, under its Tennessee 
certificate petitioner had carried some freight and its president stated 

(Contimed) 
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We submit that the only case petitioner relies on (American 
Trucking Association, supra), far from supporting its charge that 
the Board's decision here was arbitrary, actually serves to show 
how well the Board has exercised the restraint expected by the 
Supreme Court in creating exceptions to the policy stemming from 
section 08 of\the Act, ‘That case involved the applicability of 
section 5(2) (b) of the Interstate Commerce Act which forbids the 
acquisition of! a motor carrier by a railroad unless the Commission 
finds that the "transaction proposed * * * will enable such [railroad] 
carrier to use service by motor vehicle to public advantage in its 
operations and will not unduly restrain competition* (49 U.S.C. 5(2) 
(b)). As im the case of our Act, the restrictive language of the 
acquisition section does not appear in the certification sections, but 
the Commission has long taken it into account when a controlled carrier 


sought certification and, as a consequence, it has normally issued 


certificates limited to operations “auxiliary or supplemental" to the 
22 


controlling carriers rail operations. In this case, however, the 
Commission had issued a certificate to a controlled motor carrier without 


that the only reason more had not been carried was that, being an intra- 
state carrier, "we couldn't get it out of the state" (Tr. 3486). He 
conceded that Mason and Dixon was in competition with Southeast “so far 
as intrastate is concerned" (Tr. 3486), and in the light of his prior 
statement regarding the limitations resulting from an intrastate 
certificate, it is reasonable to assume that with an interstate certifi- 
cate petitioner would compete on a more sobstantial basis. ' 


Its power to impose such restrictions was sustained in United 


22 
eee Texas & Pacific Motor Transport Co., supra, 310 U.S. L150. 
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the "auxiliary and supplemental" restriction and the propriety of this 
action was the question before the Court. While sustaining the action 
of the Commission on the particular facts, the Court made it clesr. 
that only a strong showing of "special circumstances" .would justity 
the Commission in not giving almost controlling weight to the eteton 
tions of the acquisition section (355 U.S. at p. 152). It held that 
the Commission does not exceed its statutory authority "when in the 
public interest it occasionally departs" therefrom, but at the ao 
time it indicated, rather plainly we think, that it would be quick to 
review findings of "special circumstances" if the Commission should 
become "less stringent in the future" (Id., emphasis supplied). ct. 
American Trucking Assn. v. United States, 170 F. Supp. 38 @.C. D.C. 
1959) jurisdiction noted 361 U.S. 806. | 


Having found that the public interest reqrined petitionerts 
divorce from Mason and Dixon as a condition to its possible certifi- 
cation, the Board turned to a consideration of the air carrier standing 
alone and could not find that it possessed the requisite financial and 
managerial fitness and ability to perform the services (Tr. 15,,076= 
15,071) — The financial disability particularly loomed large. 

23/ Section ho1(a) (1) of the Act(49 U.S.C. 1371) conditions the 


issuance of a certificate upon a showing that the applicant is "fit, 
willing, and able." 
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Mason and Dixon's original capital investment of $500,000 had been 
completely wiped out by Southeast's losses during 1957 (Tr. 8911). 
During the first eleven months of 1958 it suffered a net loss of 
$216,500 (Tr. 9344-9346, 9349, 9351, 9354). These losses had been 
experienced despite the fact that "a very substential part of the 
overhead and administrative expenses * * * incurred in Southeastts 
operations are absorbed by Mason and Dixon Lines® (Tr. 15,071). 
During the last ‘two months of 1957 the parent company advanced some 
$350,000 to Southeast to assist it in covering its losses (Tr. 3453, 
3507, 3498-3199). Mason and Dixon anticipated that it would need to 
advance shout $100,000 to absorb anticipated losses for 1958 (Tr. 3501). 
In addition to all of this, the parent company held a $500,000 mortgage 
on Southeast!s aircraft on which it had received no payments, principal 
or interest (Tr, 32:7). ‘This mortgage had just been sold to a group 
of banks on terms calling for its payment in thirty-six months at 


interest of five or six percent (Tr. 3502-3503). Obviously, the Board 


had good reason to insist upon a showing of Southeastts ability, if 
divorced from Mason and Dixon, to finance its operations since it was 
abundantly clear that the carrier could not have operated in the past 
without the assistance of Mason and Dixon, As Mr, King, the president 
of Southeast and chairman of the board of directors of Mason and Dixon, 
conceded, "the funds to make up those losses and to enable Southeast to 
contime to operate will have to be advanced from somebody" (Tr. 3499). 
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The Board found no answer to this problem in the record (mr, 15,076). 
It is true that Mr. King felt "that buyers were available who would take 
over Southeast" (Tr. 3510), but he had apparently not explored the 
matter seriously, admitting that he “had not [had] in mind that it 
would be necessary for the investment" (Tr. 3514). He suggested as 
possible buyers three of the original stockholders who had mubseuently 
gotten out (Tr. 3511). While stating that he thought they would be 
interested in repurchasing the stock from Mason and Dixon (Tr. 3306), there 
is no evidence in the record that they were in fact interested and it is 
not without significance that when Southeast was first organized and 
when these original investors had no doubt entertained hopes that it 
would be a profitable venture, they had seen fit to invest only $5,000 
each, representing in sum only 3% of the total original investaent. 
(tT. 8897). ‘The rest had come from Mr. King or his investment company. 
. King stated that he thought he would be willing to iawest 
a substantial sum (Tr, 3511). But this would provide no solution. 
He owned the largest single block of stock (35%) in Mason and Dixon. 
He and bis family owned 85% (Tr. 15,077). He was the founder of 
the company and chairman of its board of directors. The only | 
realistic conclusion which can be drawn from the record as a whole 


is that Mr. King, as a practical matter, was Mason and Dixon, and the 
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Board so found (Tr. 15,660). It is perfectly plain from the scant 
evidence on financing that Mr. King would control Southeast, too. 
Thus there would be no real divorce of the air carrier and the 
surface carrier, For control by Mason and Dixon itself there would 
simply be substitated control by the person controlling Mason and 
Dixon. The Board has long held that this is a distinction with- 
out a difference, Air Freight Forwarder Case, 9 C.A.B. 173, 503- 
Soh (1948). It is thus clear that this evidence in no way detracts 


from the Board's finding that the record fails to disclose how a 
2 


air carrier would be financed in the event of a true divorce. 


an 


2h/ Mr. King at no time offered to divest himself of control 
of Mason and Dixon, His idea of divorce consisted simply of 
selling the Southeast stock then held by Mason and Dixon to others, 
including himself (Tr. 3305-3306). 


2 Similar observations are appropriate regarding the alleged 
comm of the First National Bank of Kingsport, Tennessee to 
lend $300,000, |(Tr. part from the fact that it isnot; as the 
served | 


| 
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The only evidence as to the carrier's ability to secure the! 
necessary financing from sources disasgsociated from Mason and | 
Dixon and Mr, King (apart from the three original stockholders | 
previously discussed) was Mr, King's statement that "others have | 
been interested in buying stock that have approached us on the 
matter" (Tr. 3511). He subsequently stated that "I have no doubt 
but what the stock can be sold in Southeast Airlines" (Tr. 351). 
Upon being asked if this meant sale "to people not affiliated with 
Mason and Dixon," he answered in the affirmative (Id.). No dotatls 
were offered, In view of the financial plight of the carrier, we 
submit that the Board could only conclude, as it did, that the | 
record afforded no reasonable basis for a finding that Southeast, 
if truly divorced from Mason and Dixon, was financially qualified 
for certification. See Deep South Broadcasting Co. Ve Federal 
Commnications Commission, CeA.D.C. No. 15,253, decided April lh, 
1960; WLOX v. Federal Communications Commission, 10h U.S. App. Dice 
19h, 260 F.2d 712, 718 (1958). | 

In addition to finding financial disability, the Board found 
the showing insufficient as to who would take over the managener 
of the completely divorced airline (Tr. 15,077). ‘The difficulty of 
petitioner's making such a showing was mich the same difficulty | 
it had in showing financial ability. From the very beginning, just 
as Southeast's economic existence was dependent on Mr. King and | 
Mason and Dixon, so was its management, As its president, Mr. King 


gave the airline the benefit of his long experience and influence 
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in the transportation field in addition to being able to enlist 
the aid of Mason and Dixon administrative personnel. There was no 
showing that Mr. King would remain in an official capacity with 
the airline if! Mason and Dixon no longer controlled ite And 
with Mr. King out of the picture, petitioner failed to demonstrate 
tthat it has the necessary organization or officials with the 
kmowehow and qualifications necessary for the purpose for which it 
seeks a certificate" (Tr. 15,077). This requires something more 
than just a table of positions and salaries. 

We believe that the Board properly found that, undivorced 
from Mason and Dixon, petitioner was not qualified, and if divorced, 
it was not "fit, willing, and able." If the Court agrees, then 
we submit that it is unnecessary to consider the issues with respect 
to the selection of another carrier over petitioner. Continental 
Southern Lines v. Civil Aeronautics Board, 90 U.S. App. D.C. 352, 
197 F.2d 397 (1952), cert. den. 3h) U.S. 831; Eastern Air Lines v. 
Civil Aeronautics Board, 271 F.2d 752, 760 (CoA. 2, 1959). We will 
nevertheless proceed to show that the Board's findings, and the evi- 
dence in support thereof, as to carrier preference are sound, 

26/ Contrary to petitioner's assertion (Pet. Br. p. 25), the 
Board does not contradict this finding in an eariler part of its 
opinion, at Tr. 15,071, note 39. The Board there merely noted the 
fact that in its projection of expenses, petitioner did not include 
Mr. King's salary despite the representation that he intended to 
devote 90% of his time to running the airline. This had nothing 
to do with the question of whether Mr. King would remain in an offi- 


cial capacity with the airline in the event Mason and Dixon itself 
or thro’ Mr. no longer controlled the airline, 
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The Board found that the cost to the Government of Southeast! 
operations would be greater than in the case of Southern and that the 
benefits would be fewer, The examiner had recognized from the oe 
set that the entire system of routes proposed by Southeast was | 
simply too small for economic operation (Tr. 13,761) and the Board 
agreed (Tr. 15,069). Experience has taught, the Board said, that 
the size of a local service system is an extremely important consider= 
ation, Unless there is a reasonably sizable system over which to 
spread overhead costs, the cost per revenue-plane-mile will be | 
unduly high (Tr. 15,069). ‘The route being awarded in this case : 
totaled less than 500 miles (‘Tr. 15,069-15,070). the traffic at 
many points.would be relatively thin and the trunkline competition 
heavy (Tr. 15,070). Moreover, as the examiner had noted, the ! 
Tennessee system would be surrounded on all sides by the systems of 
existing local service carriers and there would thus be no room for 
expansion (Tr. 13,761). He concluded that an award of the route to 
Southeast on a subsidized basis "cannot be considered a sound addi 
tion to the air transportation system" (Tr. 13,761). ‘The Board 
found similarly, stating that the cost of such a service to the : 
Government would be "inordinate" (Tr. 15,069). | 


The record strongly supports these conclusions. Southeast's 


breakeven need for 1957 was between $650,000 and $700,000, and its 


losses during the first quarter of 1958 amounted to $177,000 


=e 

(Tr. 15,069). ‘These losses would have been even greater had not a 
very substantial part of the carrier's overhead expense been borne 
by Mason and Dixon (Tr. 15,069). Both the examiner and the Board 
found Southeast's estimate of 77.55 cents per revermesplane-mile 
(49.33 for direct and 28.22 for indirect) as "substantially understated" 
(tr. 15,070, 13,759). The indirect costs of the local service 
industry in 1958 averaged 55 cents (Tr. 15,070). The indirect costs 
of two of the industry's smallest carriers, Lake Central and 
Central, both of which operate systems larger than Southeast's would 
be, were 67.76 cents and 68.65 cents respectively (Tr. 15,072). 
Obviously, the Board was justified in rejecting Southeast's esti- 
mates as unduly optimistic, particularly in view of Mason and Dixon's 
role in its operations, In addition, numerous items had not been 
included in the cost estimates, such as president's salary, interest 
payments on a $500,000 equipment mortgage, additional station person= 
nel, ATA fees'on account of interline ticketing arrangements, and 
proper depreciation expense on its aircraft (Tr. 15,071). Moreover, 


petitioner's estimated total cost of 77.55 cents per revemme-plane- 


mile compared with an average total cost of local carriers of 119.00 


cents, and with Lake Central's and Central's total costs of $1.28 
and $1.27, respectively (Tr. 15,072). Completely unexplained, too, 
4s how Southeast proposed to operate at a total cost of 77.55 cents 
without Mason! and Dixon's aid when it's costs with such aid were 
83.41 cents (Tr. 13,759). 


3 


Reverme-wise, Southeast estimated that it would operate at a 
| 


27/ 


67% load factor once it was able to interline traffic (Tr. 13,760). 
This latter advantage, it said,would increase traffic by 150% ! 
(tr. 13,7h9)« ‘The examiner (Tr. 13,749, 13,760) and the Board : 
(Tr. 15,069) were unable to accept these hypotheses. Southeast's 
load factors had ranged between 25.7 and 31.81% (Tr. 13,7h1). While 
it might be true that the ability to ticket a passenger through on 
connecting carriers would increase traffic somewhat, the examiner 


found that "nothing like the 150 percent increase forecast by: South- 


east from this source is foreseeable" since it was clear that 


Southeast was already ae a@ considerable volume of interline 
cs | 
traffic (Tr. 13,7h9). The maintenance of a load factor of 67%; 


even by a local service carrier transporting the normal amount of 


interline traffic would, as the examiner put it, "be unprecedented" 
| 


(Tr. 13, 760) e 


27/ At the hearing Southeast's president conceded that, in view 
of the short-haul nature of the éperations, without an average load 
factor of 78%, "a DC-3 operation can never be profitable, or even 
break even" (Tr. 3523). To be sure, the carrier now has two €on= 
vairs but their operation increases direct costs. | 

28/ One travel agent testified that it arranged for onward 
ticketing on certificated carriers for an estimated 50% of its — 
clients (Tr. 13,749). Relying on other testimony regarding the 
amount of interline traffic carried by Southeast, the Board's Bureau 
of Air Operations estimated that such traffic had been in the ~ 
neighborhood of 50% of the carrier's total (Tr. 12,767). The | 
average interline traffic carried by the local service industry | 
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Southern, on the other hand, presented an entirely different 
picture. In the first place, it was already operating an extensive 
system in the area and would be able to spread its overhead expenses 
over a larger mileage base thereby making possible the operation of 
the Tennessee route at a lower unit cost (Tr. 15,070). Based upon 
the evidence, the Board estimated that Southern's subsidy require- 


ments would be considerably less than Southeast's, For the year 1957, 


the latter carrier would have required in the neighborhood of 


$700,000, without computing a return on investment, while Southern's 
was estimated at $522,000 which included about $50,000 return on 
investment (Tr. 15,069, 15,216-15,217). 

The Board did not stop with a comparision of subsidy require- 
ments. It also found that Southern's certification would result in 
greater passenger benefits (Tr. 15,072). By reason of its existing 
system, Southern would be able to utilize beyond=Tennessee traffic 
to support greater frequencies for on-segment cities and provide 
improved service to beyond-terminal passengers. The record showed 
a strong commnity of interest between the Tennessee cities involved 
and points on Southern's system which had not theretofore had 
single-plane or even single-carrier service (Tr. 15,073). None of 
these needs could be met by the certification of Southeast. Since 
Southern could serve Tennessee just as well as Southeast while the 
latter could provide no service outside of Tennessee, it was clear 
that "many more benefits per dollar spent would result from 
Southern's selection* (Tr. 15,073). We submit that the selection 


process, the premises, and the Board's judgment were far from 
29, | 
arbitrary here. Pinellas Broadcasting Co. Ve Federal Commnica= 


tions Commission, 97 U.S. App. D.C. 236, 239 F.2d 20h, 206 (1956), 


B/S | 
| 


cert. den, 350 U.S. 1007,. 


| 

| 

| 

Iv. The Board's selection of Southern did not | 
ve Sou st of due ess 


A. Petitioner was on notice that Southern 


was an applicant for Tennessee authority 


| 
Petitioner claims that it was unaware that Southern was a ! 


competitive applicant for Tennessee authority or that the Board | 
might select it to operate routes in that State, The record, how= 
ever, is to the contrary. | 
This entire proceeding was instituted in connection with an 
application by Southern for authority to operate in Tennessee | 
(tr. 46). That application was consolidated into the proceeding 


and was never withdrawn. It is true that when Southern submitted 
| 

29/ Petitioner complains (Br. p. 26) that the Board did not 
compare it to Southern in the very same respects as it later in its 
decision compared Southern with Trans-Texas. The short answer is 
that both Southern and Trans-Texas (as well as Piedmont) were exist- 
ing federally-certificated air carriers which the Board found copld 
operate the required service with less subsidy and provide greater 
passenger benefits than petitioner. These two factors were of dis- 
positive importance in rejecting Southeast. When it later came to 
a choice between Southern Trans-Texas and Piedmont, the question pre- 
sented was which one of them could provide the required service jto 
the greatest benefit of Tennessee residents and with the least impact 
on the Government's pocketbook (Tr. 15,07715,081). There was no 
discrimination whatever against petitioner in such comparision, | 
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its exhibits it stated that they did not include evidence specifically 
directed to that application (Tr. 9362). Early in the hearing, how- 
ever, it made its position Clear-eit was not withdrawing that appli- 
cation. Southern's president pointed out that the carrier had 

come to the conclusion that "the costs to the taxpayer would be 

very high™ for the Tennessee operation (Tr. 3715). In other words, 
he doubted that the Board would find that the public convenience 

and necessity would require certification. Recongizing, nevertheless, 
that the Board might take a different view of the matter, Southern 
made it clear that it considered itself the logical selection. The 
president testified that "if the Board should find that * * * 


local service for this state is economically justified, then Southern 


clearly should be the carrier selected™ (Tr. 15,067). He pointed 
out that this was virtually the only area open to the carrier for 
expansion and observed that no point for which service within the 
state was proposed is more than 90 mimtes flying time from Southern's 
main operating base in Atlanta, and repeated that "Southern should 
provide" whatever Tennessee service might be certificated (Id.). 
As the Board observed (Tr. 15,067), this was repeated during the 
hearings on several occasions, the witness stating that "Southern 
is the only carrier which should provide the service" and that it 
would be “enthusiastic” about doing so, Under these circumstances, 
as the Board said (Tr. 15,067), Southern cannot reasonably be said 
to have misled Southeast into believing that it had withdrawn its 


application or that it was unwilling to operate the route. Southeast's 
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‘reliance on Civil Aeronautics Board v. State Airlines, 338 U.S. — 
572 (1950) is misplaced, On the contrary, the Board properly | 
found that State supported the propriety of its treating Southern | as 
an applicant. If anything, State presented a closer case. There, 
the carrier selected had not specifically applied for the routes | 
found required and it was necessary to rely on the "catch-all" eas 
in its application for other routes within the area of the proceed- 
ing. Here, Southern's applications not only had "catch-all" aanses 
(tr. 15,067), but the carrier had specifically applied to render 
service to almost every point here involved and it stated quite 


plainly that the Board should grant that application and select 


Southern if it decided to certificate a Tennessee route at all. 

Not only should Southeast have realized that Southern was = 
applicant, but we think the record justifies a finding that petitioner 
actually realized this fact. Counsel for Southeast cross-examined 
Southern witnesses at some length regarding its system costs (tr. 


4163). If this was not because he saw Southern as a potential 


applicant it is inexplicable since Southeast's sole interest was in 
qennessee. In its brief to the examiner, Southeast argued that it 
was better qualified than the other applicants, including southedn. 
It supported its supposed superiority to Southern by contending that 


the latter carrier would have to establish many new stations ! 


(tr. 12,289). It insisted that its main base in Tri-Cities is better 


located in terms of a Tennessee operation than Southern's base at 


| 
Atlanta (Tr. 12,290-12,291). It argued that Southern should | 
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concentrate on its existing system before considering service to 
Tennessee (Tr. 12,295). The only conclusion which can be drawn 

is that Southeast did in fact realize that Southern was a potential 
competitive applicant for Tennessee authority. Indeed, it was 
precisely this type of showing upon which the Supreme Court based 


30 
its finding of awareness in State. That case is thus dispositive 


of the contentions in this regard, 


B.. The alleged reliance on non-record material 
and Gini -of-cross—txanination 

In selecting Southern, the Board estimated the amount of 
subsidy which Southern would require to operate the Tennessee 
route, Its estimate was set forth in two tabulations included in 
its opinion as Appendices D and E (Tr. 15,216-15,217) which, in 
turn, were based upon evidence of record, Apparently because the 
record contained no such tabulations specifically directed to the 
operation of routes in Tennessee by Southern, petitioner contends 
that "the Board relied upon evidence which was not of record and 
was never submitted to cross-examination by Southeast" (Br., p. 3h). 
In support of its argument, petitioner poses various questions 
regarding "the validity of the Appendices" and concludes that "no 
evidentiary value can be given to" them until these questions can 


be explored through cross-examination (Br., pe 35). In essence, 


30/ See the Board's brief to this Court in the State 
Airlines case (No. 9718), ppe 16-17. 


petitioner's contention is that the absence of evidence specifi- | 


cally directed to a proposed Tennessee operation by Southern 
| 
| 


| 
other evidence of record, not only regarding estimated subsidy but 


vitiates the findings which the Board made, upon the basis of 


also regarding Southern's fitness and ability to provide the 
Tennessee service. As such, the argument is squarely contrary 
to the Supreme Court's decision in the State Airlines case and 


this Court's decision in Braniff Airways v. Civil Aeronautics Board, 


No. 15,003, March 11, 1960. ! 
Southern's Tennessee application was but one of a mumber of | 

its applications in this proceeding, all proposing service | 

throughout the area under consideration, Like the carriers certif- 

icated in State and Braniff, it had introduced a mass of evidence 

in support of those proposals, mich of which, in the Supreme court's 

words, "concerned the financial condition and experience in aviation" 


of Southern (338 U.S. at 581). In certificating Southern, the | 
Board specifically stated that this evidence was fully as ee 
to the carrier's ability to provide service in Tennessee as to its 
ability to serve the routes in support of which it was introduced 
(Tr. 15,662). The Board thus made the specific finding which | 
was inferred in State, i,e., that the essential evidence is that 
relating to financial ability and operating know-how and that such 
evidence can properly be applied to routes other than those . : 
specifically prosecuted. If there are such differences as to pree 


clude the relation of this sort of evidence to a route other than 


eh 


that in support of which it was_offered, itis "a matter of: proof" 
(338 U.S. at 582). Petitioner has never contended, mach less 
offered to prove, that such differences are involved here. More- 
over, while stating that it would have offered evidence to show 
that it could operate the. routes better than Southern it has never 
indicated what additional evidence it would have introduced. In 
these respects, too, the case is thus the same as State. 

The evidence submitted by Southern in support of its other 
proposals and upon which the Board found Southern fit and able to 
provide Tennessee service was clearly adequate to support that 
finding (and thus to answer petitioner's tunanswered questions"). 
The number of additional aircraft needed if all of its proposals 


were granted was shown (Tr. 10,058). Considerable evidence was 


introduced regarding the additional capital needed to acquire the 
aircraft and establish new stations (Tr. 10,049-10,050). The 
availability of necessary financing was demonstrated (Tr. 10,058). 
In a word, the evidence clearly established Southern's financial 
ability to operate the routes in other parts of the area and, to 
repeat, there is no contention that the operation of the Tennessee 
route so differs from the operation of the others as to require 
a different of higher standard of financial ability. Moreover, 
It should be borne in mind, too, that Southern is an 
established and solvent carrier, serving points in eight states, 


for many of which it is permanently licensed. It operates with 
the backing of federal subsidy and of legislation providing 


‘ (footnote continued) 


“ehah= 


not all of Southernts other proposals were granted, the Board 
finding that some were not required by the public convenience and 
necessity. For example, one was for an extension to Miami (Tr. 922h). 


The mileage involved was 15 miles and the number of new points | 
at which stations would have to be established was eight (Tr. 9371 
9372). Another proposal, New Orleans-Jacksonville, involved a | 
new segment of 150 miles and one new station (Id.). Evidence 

in support of ability to make such extensions is obviously 


equally applicable to a new route in Tennessee covering a total 


Insofar as the Board's estimates of Southern's subsidy req 


| 
| 
| 
of less than 500 miles and only seven new stations, 


ments are concerned, it is true that no estimates of Southern's | 
subsidy requirements for the route here involved were = 
into evidence, It is not true, however, that the data upon which 
to predicate such estimates were not a matter of record, In fact, 
the estimates are carefully documented by references to the record, 
Ths, Southern's system-wide performance factor and yield per | 
revenue-passenger-mile and revenue-ton-mile were taken from | 
Southern's exhibits. The average traffic flow (passengers per 
mile) and average haul were readily computed from Southeast's 


exhibits and the Board so indicated, The carrier's periodic reports 
| 


(footnote contimed) 
Government guaranty of loans for the purchase of aircraft. In the 
light of these facts there can be little doubt "that it will be | 
able to expand its base of operations to the extent necessary to 
accommodate -the needs of the new markets certificated herein." 
Great Lakes-Southeast eee a Order E-1302), affirmed 


stern es av tics Board oe F.2d 752 (C.A-Ps 
1959) 5 cert. denied ae <= 2, 19 
=— 


AS 


to the Board (which, as is customary, were stipulated as part of 
the record) provided up-to-date figures as to Southern's system 


2, 
costs. The method of constructing the estimates was utilized 


4n mmerous extibits to which specific reference was made by the 
Board, In sum, the estimates were clearly based upon the record. 

In the light of the foregoing, it is obvious that petitioner's 
contention is merely a variation of the argument rejected in the 
State Airlines case. In any local service case the matter of 
subsidy looms large. The Board mst take the cost of the service 
to the Government into consideration in determining the require- 
ments of public convenience and necessity and in selecting a 
carrier, If it may award a route differing considerably from that 
proposed by the applicants--and State holds that it may--it is 
obvious that an estimate of subsidy requirements directed to that 
particular route is not an essential part of the record. As 
this Court recognized in Braniff, the carrier in the State case 
‘had not even applied for the specific route and obviously, theree 
fore, had made no detailed proposal regarding its operation. 


This makes it clear that no such proposal is necessary." (Emphasis 
supplied). The important thing is that the record contain the 


32/ Petitioner appears to question the propriety of relying 
thereon. Apart from the fact that they were stipulated, the short 
answer is that the Board may legally notice such reports. Market 
Street Railway ve Commission, 32h U.S. 548, 562 (1945). 


Piedmont, the carrier certificated in the State case, 
was a subsidized local service carrier. 


a 


| 
necessary data to enable the Board to make an estimate, If, as : 
in this case, it does, the Board, as an expert body in this field, 
is fully as well equipped as any of the parties to estimate the | 
subsidy. Cf. Market Street Railway v. Commission, supra. 

Southeast's right to cross-examination has in no way been abridged 


because the Board did so here. 
| 


C. ‘The deferral of app for western 
Tennessee press release issue 
In deferring decision on service to western Tennessee points 
in order to give comparative consideration to Lake Central's appli 
cation for an extension to Memphis via such points, the Board ! 
found that an award in this proceeding of a local service route in 
that area "in all probability would preclude, as a matter of i 
economic fact, the grant of Lake Central's application that ms : 
refused consolidation" (Tr. 15,064). Southeast has never challenged 
this finding nor contended that it is unsupported by the evidence. 
Thus, under the Ashbacker doctrine and the numerous se aad of 
this Court applying it to airline route proceedings, the award 
In fact, there was nothing to prevent Southeast from | 
estimating Southern's subsidy in an effort to show that it would: 


be greater. In this connection, we note that it has never claimed 
that the estimate is inaccurate nor offered to show that it is. 


35/ Ashbacker Radio Co. v. Federal Commmications Commissio Be 
326 UeS. 327 (Loud); Delta Air Lines v. Aeronautics 
TeSe Apps DeCe 6, 228 F.2d 17 (1955); National Airlines v. Civil 
Delta Ve 


Civil Aeronautics Board, _ U.S. Apps D.C. | 
_, 25 F.0d 032 (1959), cert. denied U.S. (May 2, 1960). 


Ibi 


of western Tennessee authority in this proceeding without com 
parative consideration of Lake Central's application and over its 
objection, would clearly have been illegal. In the very ‘teeth of 
those decisions, however, Southeast contends that in the circum 
stances of this case the Board's deferral of decision on western 
Tennessee was illegal. Its argument is based upon the hyper- 
technical theory that because Lake Central had the burden of proof 


on the issue of mtual exclusivity, the Board was required to ignore 


the evidence which clearly proved it because that evidence had not 
been introduced by Lake Central, 

The short answer to petitioner's complaint is that it was in 
no event prejudiced by the deferral, For reasons already dis- 
cussed (supra, p. 33), the Board found that Southeast's proposal 
on a state-wide basis would comprise a system too small for economic 
operation (Tr, 15,070). It found, therefore, that it would not 
have certificated Southeast even if its award had embraced the 
entire state (Tr. 15,661). If these findings are valid--and we 
believe we have shown that they are--the deferral of decision on the 
western portion of the state could not possibly have prejudiced 
Southeast. We will nevertheless show that the deferral was not only 
proper, but required, 

It is no! doubt true that Lake Central had the burden of 
demonstrating that its application and those consolidated in this 
proceeding were mtually exclusive. Eastern Air Lines v. Civil 


Aeronautics Board, supra, 271 F.2d 752, Ashbacker, however, is 


~ehy— 


ta rule of substance and not * * * a mere prescription of form." 


Delta Air Lines v. Civil Aeronautics Board, supra, 228 F.2d at 


p. 21. We know of no rule which requires the Board to close its! 
eyes to obvious exclusivity because the evidence proving it was | 

not introduced by the proponent of the claim, Certainly the Eastern 
case, relied upon by Southeast, does not. All it holds is that | 
"4+ is incumbent upon the applicant asserting mtual exclusivity 


to substantiate the claim before the agency" (271 F.2d at p.757), 


This Lake Central did by timely marshalling the facts of record | 
and presenting them to the examiner and the Board, "It is horn- 
book law that evidence coming from witnesses on the opposite side 


% % # is available to any party to a lawsuit." Bradford Builders, 
| 
Inc. v. Sears Roebuck & Co., 270 F.2d 649, 653 (CAS, 1959). 


Petitioner also says that Lake Central's failure to partici- 
pate in the hearings led it to believe that the claim of exclu- 


sivity had been abandoned and that it was thus deprived of the | 
| 
opportunity to introduce evidence in rebuttal of Lake Central's con- 


| 
tention, The argument is best evaluated in the light of the follow- 
ing facts: Lake Central filed with the examiner a brief marshalling 


the facts of record and urging mtual exclusivity. It does not 


appear that Southeast sought leave to reply thereto. More signifi- 


| 
cantly, it did not so mch as mention the question in its brief to 


36/ In Eastern the carrier merely asserted mtual exclusivity 
‘without pointing to any supporting evidence in the record, and said 
in effect that the Board should rebut the bare assertions" (Brief for 
Respondent, pp. 35-36). Moreover, it is to be noted that in that 
case the Board nevertheless examinel the record and found as a fact 


that there was no exclusivity. | 
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the Board, although it: was clearly on notice at that state that 
Lake Central was pursuing the issue and despite the fact that the 
Board said at the very outset of the proceeding that if the record 
led to the conclusion that there was exclusivity "the Board would 
not make the coon without affording Lake Central a comparative. 
hearing on its application" (Tr. 107)). Even in its petition 
for reconsideration Southeast merely argued that it would have 
introduced evidence in rebuttal had it thought the matter was in 
issue, It did not suggest what it would have shown, a fact readily 
explained by the conclusive nature of the evidence demonstrating 
that "[i]t is clear that the potential of many of these cities is 


7, 
not sufficient to support a competitive local service" (Tr. 15,06). 


Southeast is merely attempting to overturn a clearly correct 
finding by resort to broad due process principles which simply have 
no practical application to the facts of this case. 

Nor did the Board's deferral of decision on west Tennessee 
deprive Southeast of a "fair hearing" by changing what is called 
the "nature" of the proceeding (Pet. Br., pp. 37-39). The scope 
of the proceeding covered a large area which, it is true, included 


37/ "As pointed out by Lake Central in its brief and as the 
record shows, a total of 1.8 passengers a day in both directions 
was forecast for the Dyersburg-Memphis, Union City-Memphis, and 
Clarksville-Memphis markets, Only 36 passengers annually between 
Union City and Dyersburg were estimated. Between Jackson and 
Memphis and Jackson and Nashville, the highest forecast in the 
record shows about 6 and 9 passengers in each direction for these 
markets, respectively" (Tr. 15,06h). 


- 19 - | 
| 


all of Tennessee. However, overriding legal requirements demanded 
deferral of decision on one small segment of that area involving 

a sum-total of about 150 miles (Tr. 15,070). We simly do not 
understand how this changed the "nature" of the proceeding or _ 
deprived Southeast of a fair hearing. It says that it would have 
directed its proof to showing that east Tennessee, standing alone, 
would best be served by it. But its proof included service to east 
Tennessee and according to its statements in other portions of its 
brief, it made such a showing, Again, it states that it would ave 
shown that Tennessee requires a state-wide local service instead 

of "separate service to the eastern and western parts of that State" 
(Br., pe 37)- But it argued in its brief that the record does show 
the needs of the entire seis It argued strenuously that its 
"distinguishing characteristic" was its recognition of the "needs 
of the State as a whole" (Tr. 9039). It insisted that "the 


extension of spur segments « « * do[es] not go to the heart of 


Tennessee needs which is to furnish services to all Tennessee cities 
having a suitable airport," arguing that such spurs "will by-pass 
many areas, particularly in the middle and western portions of ! 
Tennessee, which * * * are capable of economic growth and develop 


ment with [a] proper network of transportation facilities" | 
| 
| 
i 


8/ The intervenor on petitioner's side here, Tennessee | 
a oo? also argues that such a showing was made 
Br. pp. 5-6). 


Ecol 


(tr. 9039-90h0). It is thus clear that Southeast was not deprived 
of its rights in these respects. 

The press release issue with respect to the matter of deferral 
can be quickly disposed of. The Court of Appeals for the Second 
Circuit has specifically denied that this procedure is illegal 


(Eastern v. C.A.B. ra) and this Court has rejected challenges 
Eastern v. C-A-Be, Supre 


to its legality sub silentio (Delta v. Civil Aeronautics Board, 


No. 15,798, supra). These cases are dispositive here, All the 
Board did on the basis of its tentative vote on the matter of 
deferral was to order the examiner to expedite the Piedmont pro- 
ceeding so that contemporaneous consideration could be afforded to 
Lake Central as soon as possible. How such expedition prejudiced 


petitioner is ‘not explained, and, we believe, escapes explanation. 


dD. Validity “of the 2-1. decision... 
Petitioner's thinly-veiled intimation of error regarding the 


composition of the Board (Pet. Bre pp. 39-0) stems from the fact 
that of the three members participating in the decision, only two 
heard oral argument. In Sisto v. Civil. Aeronautics Board, 86 U.S. 
App. D.C. 32, 179 Fe2d h7 (199), this Court specifically held 

that a statutory quorum need not hear oral argument in view of the 


fact that the statute provides that the Board shall “hear or 


-S5l- 
39/ | 
receive" argument. We believe that this holding is dispositive 
of petitioner's contention, as the third member did oy) 
te) 
argument here and petitioner does not claim the contrary. 


CONCLUSION 


The Board's order should be affirmed, 


| 
Respectfully submitted, | 
| 


ROBERT A. BICKS, 
Acting Assistant 
JOHN H. WANNER, Attorney General, 
Deputy General Counsel, 
RICHARD A. SOLOMON, 
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MORRIS CHERTKOV, General Counsel, ‘ 
ROBERT L. TOOMEY, Civil Aeronautics Board, 
Attorneys, 

Civil Aeronautics Board, 


May 13, 1960 


39/ Section 201(c) of the Federal Aviation Act (49 U.S.C. — 
1321) provides that three of the members shall constitute a quorum, 
Section 100)(a), 9 U.S.C. 148k, provides that in all cases heard 
by an examiner, "the Board shall hear or receive argument on 
request of either party." 

LO/ Petitioner also suggested to the Board that at least — 
three members mst vote in favor of an award, It is elementary | 
that a quorum is necessary only to transact business and that a | 
majority of a quorum can validly decide a case. WIBC v. Federal | 
Commmications Commission, 10 U.S. App. D.C. 126, 259 F.2d Syl 

’ cert. gen. ee 920. ! 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the intervener, Tennessee 


Aeronautics Commission, the questions are: 


1. When the Civil Aeronautics Board has 
declared in a proceeding that it will consider and decide 
the needs of the entire State of Tennessee in one pro- 
ceeding before it, can the Board lawfully change its 
position and decide the needs of only one-half of the 
State in that proceeding and defer decision on the needs 
of the other half of the State until it decides a different 
proceeding in which all the evidence has already been heard 
by an examiner, time for intervention has expired, and 


interested parties are unable to be heard? 


2. Can the Civil Aeronautics Board, under the 
Federal Aviation Act, lawfully destroy an existing intra- 
state local service air carrier certificated by the State 
of Tennessee by certificating a competing interstate local 


service air carrier supported by Federal subsidy, when 


the existing intrastate carrier is adequately serving the 


area with superior service to that proposed under the 


e 


Board's certificate? 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,566 


SOUTHEASTERN AVIATION, INC., 
Petitioner, 
v. 
CIVIL AERONAUTICS BOARD, 


Respondent. 


On Petition for Review of an Order 
of the Civil Aeronautics Board 


BRIEF FOR INITERVENER, TENNESSEE 
AERONAUTICS COMMISSION 


STATEMENT OF THE CASE 


The laws of Tennessee empower the Tennessee 


Aeronautics Commission to issue certificates to persons 


desiring to conduct air transportation service in 
1 


Tennessee. 


1/ Chapter 72 of the Public Acts of the State of 
Tennessee, 1945; Chapter 374 of the Public Laws 
of the State of Tennessee, 1957. 
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In 1956, after a public hearing, the Tennessee 
Aeronautics Commission issued a certificate of public 
convenience and necessity to Southeastern Aviation, Inc., 
doing business as Southeast iets authorizing 


company to provide local air service in Tennessee. 


xy 
Thereafter the Civil Aeronautics Board | set 


for hearing certain applications for Federal certificates 
of public convenience and necessity which involved routes 
in Tennessee, including an application of Southeast Air- 

lines. The Board entered an order which stated tha 
would consider the entire state of Tennessee in the 


proceeding. (Rec. 777) The Commission intervened before 
| 


the Board. | 


A hearing was held before Examiner Paul Ne 
Pfeiffer who issued an initial decision to the effect 
that Satheast should be awarded a Federal certificate of 
public convenience and necessity, without subsidy, to 


serve approximately the same routes which the Commission 


had authorized. 


The Commission supported the initial decision, 
but the Board reached a different conclusion. Instead of 
deciding the case presented to it, the Board decided only 
2/ Hereinafter sometimes called "Southeast." 


3/ Hereinafter sometimes called the "Board." 


the needs for service .in east Tennessee, and deferred its 


decision on west Tennessee. 


The Board decided to issue a certificate with 
full subsidy to Southern Airways for routes which did 


not include the same services which the Commission had 


authorized. The Commission filed a petition for recon- 


sideration, reheating and reargument of the Board's 


decision, which petition is still pending. 


Southeast filed a petition for review in this 


Court, and the Commission has sought to intervene. 


SUMMARY _OF ARGUMENT 


Since the Commission, after due notice to all 
carriers concerned, granted an intrastate certificate of 
public convenience and necessity to Southeast in 
December, 1956, Southeast has made superlative efforts to 
provide the people of Tennessee with local air service 
schedules and equipment designed to meet their needs, 
furnishing local service for the first time in Tennessee. 
The record is overwhelming with evidence of the enthusiastic 
support and acceptance of Southeast by the people and 
cities of Tennessee. That the public is using this service 
is conclusively demonstrated by the annual traffic of over 


55,000 passengers transported by Southeast. Southeast has 


shown every evidence possible that it intends to continue 


serving under its intrastate certificate. 


The Board deprived the Commission of the oppor- 
tunity to present evidence and argument to which it is 
entitled as a matter of law. It did so by setting for 
hearing one case to decide the needs of the entire state 
of Tennessee on a state-wide basis. After a hearing on 
this issue, the Board refused to decide it, but decided 
only east Tennessee issues without regard to the principal 
issue. West Tennessee issues would be decided in another 
case in which the hearing had been completed and the 
Commission had no opportunity to present evidence. ean 
action, coupled with an entire lack of notice, vitiates 
| 


the Board's opinion. 


The Board decided the case by ignoring the con- 
tinuing existence of the carrier which the Commission had 
certificated. It assumed, arbitrarily and without levidence, 
that the Commission would cancel the certificate it had 
issued to Southeast even though the routes awarded by 
the Board are not like those certificated by the Com 
mission. The Court should direct the Board to make find- 
ings on the evidence with respect to the issues raised by 


the Commission. 
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ARGUMENT 


I. THE DECISION ARBITRARILY DEPRIVES 
TENNESSEE OF STATE-WIDE SERVICE. 

The Board's decision arbitrarily reversed itself 
and changed the issues to a determination of service for 
east Tennessee instead of a determination of service to 
the entire state of Tennessee. This occurred after the 
Board had, on July 2, 1957, affirmatively and expressly 
held that "the ldcal service needs of the state should be 
considered in one proceeding" (Rec. 777), and after the 
Commission, relying on the finding of the Board for state- 
wide consideration in one proceeding, had determined that 


it would not be required to intervene in any other pro- 


ceeding to protect the interests of the State of Tennessee. 


This was also after the Commission had proven that the 
State of Tennessee required local air service by one 
carrier, with schedules designed to furnish true com- 
muter service between all points in Tennessee, and after 
the Examiner had found such routes to be required across 
the entire state. At the time of the Board's change of 
position, it was too late for the Commission to intervene 
and present evidence in the other proceeding because that 


hearing was completed, and the record closed. 


Such arbitrary action ignores the evidence which 


clearly showed: 


(1) That the needs of Tennessee citizens was for 
east-west "commuter" type service from Memphis on the 
western border to Tri-Cities on the eastern border; 

(2) That Tennessee is more than 500 miles long 
without any adequate transportation facilities acro 
State, except the air service provided by Southeast 

(3) That cities in west Tennessee need service 


points in east Tennessee, to and beyond Nashville; land 


(4) That east Tennessee cities need air service to 


points in west Tennessee beyond Nashville. | 


No evidence was ever presented to the contrary. 
° | 
Yet, the Board by a 2 to 1 decision, ignores its own 


order setting this hearing; its trial examiner, who 
| 


recognized the need for east-west service; and the evidence 


of every party, both civic and air carriers, proving the 
i 


over-all needs of Tennessee in one case. | 
| 


| 
The Board summarily and literally dismembered 
Tennessee, and issued a certificate for Southern that is 


less than adequate for the area it proposes to serve, 
| 


and totally absent in adequacy for west Tennessee. | 
| 


The Board's decision failed to find a requirement 


for service between Chattanooga, Shelbyville-Tullahoma and 


Nashville, and diverted service from Nashville to Huntsville, 
| 


Alabama. This leaves Chattanooga and shelbyville-Tullahoma 
| 


without connections through Nashville to cities in west 


Tennessee if and when such routes are ever authorized by 
the Board. All of this action is contrary to the uncon- 
tradicted evidence of the need for commuter service 


between all points in Tennessee. 


The Administrative Procedure Act, in Section 5(a), 
guarantees that the Commission is entitled to be timely 
informed of ey nature of the hearing and the matters of 
fact asserted. | After the nature of the proceedings and 


the matters of fact to be determined had been affirmatively 


set forth by the Board to include +B needs of the entire 


State of Tennessee for air service, any change in the 
nature of the hearing or of the facts asserted to be 
determined would require additional notice to the Commission 
and an opportunity to reopen the case for presentation of 
evidence, and submission of brief and argument relative 

to the nature of the hearings and matters of fact asserted 
as changed; othetwise, the Commission will have been denied 


due process of law. 


The community of interest between all points in 
Tennessee for which local air service was sought in the 
Southeastern Area proceeding demands that satisfaction of 


such needs be integrated so as to tie the State together, 


4/ 5 U.S.C. 1001 et seg., 60 Stat. 237. 
S5/ Rec. 777. 


rather than serve as appendages to routes of several dif- 


4 
i 


ferent existing carriers. 


Southern had submitted no plans to serve the 


State, and the Commission could only conclude that Southern 
was, and will be, lacking in the interest recuse ico 
develop the full potential of the State. It is clear that 
Southern will provide only DC-3 service, whereas Southeast 
is operating Convairs. The result of the Board's action 


is to downgrade service in Tennessee. 


Any service by Southern in Tennessee would, of 
necessity, be integrated with its entire systen, rather 
than designed for the convenience of Tennessee travelers. 
The primary need is service across the State. This cannot 


| 
be provided by a carrier whose principal interest lies in 


other areas. 

| 
i 
| 


The Commission had no opportunity to point 
these considerations out to the Board, because Southern 
had affirmatively stated it would not present evidence to 

| 


support Tennessee service. 


| 

| 

| 
The Board held that Southern would provide 


service from east Tennessee points to other pointsion its 


| 
system in Mississippi and Alabama. This, however, is a 


very minor consideration in this case. Commuter service 
across Tennessee is much more important than any local 


service to Mississippi and Alabama. 


The point is, the Board never did make a finding 
with respect to the needs of the public convenience and 


necessity for state-wide service as opposed to a service 


which ends at Nashville, the center of the State. Yet, 


this was the primary issue in this case. The Board 
failed to make any findings regarding the primary needs 
and ignored the contentions of the Commission and the 


Tennessee cities which argued for state-wide services. 


The interests of the State of Tennessee for 
state-wide commuter service cannot be adequately protected 
by allowing the Board to determine service in west 
Tennessee based on a record in another proceeding in which 
the Commission was, by affirmative action of the Board, 
led to believe it! was unnecessary to participate. To 
allow the Board's’ decision to stand, would unequivocally 


deny the Commission due process. 


II. THE DECISION ARBITRARILY IGNORES THE 
EXISTENCE OF STATE CERTIFICATED SERVICE. 


| 
There is not any basis for a finding of ppblic 


convenience and necessity requiring another carrier, when 
adequate service is being provided by Southeast. The 

Board determined the requirements of the public convenience 
and necessity for another local air service carrier as if 
Southeast were not serving the area at all, completely 
ignoring the undisputed evidence that such service is 

more than adequate. The Board did not, and could not, 

find that the service rendered by Southeast was inadequate. 
The Board ignored the potential of Southeast to foster 
sound economic conditions in the local carrier field by 
serving as a yardstick for other carriers (when it offered 
to serve without subsidy, or with pre-determined, fixed 

or limited subsidy as opposed to unlimited comets eos 

paid other local carriers.) The Board also failed |to 
consider the effect of its placing a subsidized carrier 

in competition with Southeast and the unquestioned! adverse 
effect such action must have upon the promotion of adequate, 


economical, and efficient service by air carriers at 


reasonable charges. 


The action of the Board was taken without regard 


| 
to Section 204(b) of the Federal Aviation Act, which 


provides: 


"The Board is empowered to confer with or 
to hold joint hearings with any State aeronautical 
agency, or other State Agency, in connection with 
any matter arising under this Act within its 
jurisdiction, and to avail itself of the coopera- 
tion, services, records, and facilities of such 
State agencies as fully as may be practicable in 
the administration and enforcement of this Act." 
Neither could the action of the Board have been 
the result of its consideration of its duty to promote, 
encourage, and develop civil aeronautics. The decision 


of the Board can only have the opposite result. 


The Federal Government is committed to the 
promotion and encouragement of private enterprise and 
small businesses. The fact that there was a lack of such 
enterprise in the local air carrier field prompted the 


Congress to permit the subsidization of such services. 


Certainly it was not the intent of the Congress that the 


very statute which it created to promote air transporta- 
tion should be diverted by the Board to the destruction 

of local air service developed by private capital and 
initiative. However, such is the inescapable result of 
subsidizing Southern to compete with Southeast in east 
Tennessee. The Commission has no real choice but to 
support the private enterprise and initiative of Southeast 
which has, at a financial sacrifice, rendered such out- 


standing local air service to the people of Tennessee. 
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The Board has refused to accept the actual 


experience of Southeast as to its losses, costs, and 
breakeven factors, and has chosen to rely upon what the Board 
determines to be the average of such costs and breakeven 
factors in the industry -- and then add a substantial 
amount in determining what it deems to be the costs, and 
breakeven factors of Southeast. In spite of the fact that 
Southeast has proven itself to be an exception from and 
superior to other local service carriers in many different 
ways, and has served for more than three years, the Board 
has chosen to ignore all such factors and allocate to 
Southeast the rutted paths of existing subsidized chrrders 
who have not shown the interest or persistence of south- 
east in cutting costs or increasing service. 

The conclusion is inescapable that the Board 
has arbitrarily determined not to certificate an additional 
local service carrier, although it did not choose to state 


this position this clearly. 


| 
The reasons given by the Board for choosing 


Southern over Southeast are not sustained by the record 

and, when viewed in the light of a continuation in business 

by Southeast, they become completely illusory. with South- 

east in business, the subsidy estimated for southern by the 
Board becomes a very low "guesstimate" of the actual 

subsidy cost. Southern's subsidy unquestionably will exceed the 


Board's estimate. 
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The Board's decision rests on the assumption that 


there is or will ‘be no local air service in Tennessee, 
except for that certificated by the Board. Such an 
assumption is unwarranted. Southeast is certificated by 
the Commission to provide service in Tennessee. It is 
error for the Board to base its decision on the assumption 
that the award of a Federal certificate for service within 
the State would automatically eliminate and destroy the 
carrier, which the State has certificated, or cause the 
Commission to caricel the certificate which it has issued. 
The Board should be instructed to reconsider its decision 


in the light of actual, rather than assumed, facts. 


CONCLUSION 


Because the Board ignored the uncontradicted 
evidence that the primary local air carrier need in 
Tennessee was for integrated service designed for commuter 
needs between points within the State; failed to make 
findings on this issue; arbitrarily withheld a determination 
of the service required for the western half of Tennessee; 
arbitrarily ignored the fact that Southeast is furnishing 
adequate and superior service in the State of Tennessee; 
and because the Board's decision would downgrade service 


in the State, the Commission asks this Court to sustain 


the petition filed by Southeast, and to set aside the 


order of the Board. 
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COUNTERSTATEMENT OF THE CASE 


The instant petition for review of an order entered by 
the Civil Aeronautics Board (hereinafter sometimes called 
the “‘Board”’ or ‘‘Respondent’’), was filed in this Court 
by Southeastern Aviation, Inc. (hereinafter called ‘‘South- 
east”? or ‘‘Petitioner’’). The Board’s order authorizes, 
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inter alia, Southern Airways, Inc. (hereinafter called 
‘¢‘Southern’’), to engage in the air transportation of 
persons, property and mail between (a) Nashville, Tenn., 
Rockwood, Tenn., Knoxville, Tenn., Morristown, Tenn., and 
Bristol, Va.-Tenn.-Kingsport-Johnson City, Tenn. (here- 
inafter called ‘‘Tri-Cities’’), and between (b) Tri-Cities, 
Knoxville, Tenn., Chattanooga, Tenn., Shelbyville-Tulla- 
homa, Tenn., and Huntsville, Ala. Although Southeast in its 
petition for review requests this Court generally to set 
aside the Board’s order, in its brief supporting its petition 
it attacks only the parts of the Board’s order which deny 
Southeast’s application below and which award to Southern 
the routes in Tennessee specified above. It is to such 
attacks that Southern, as intervenor in this proceeding, 
addresses its brief. 


Petitioner Southeast is presently and was at all times 
pertinent to this appeal an intrastate carrier authorized by 
the State of Tennessee to engage in air transportation of 
persons and property within Tennessee. Intervenor 


Southern is presently and was at all times pertinent to this 
appeal an interstate carrier with its primary base of opera- 
tions in Atlanta, Ga. Southern holds a permanent 
certificate of public convenience and necessity issued by the 
Civil Aeronautics Board to transport by air persons, 
property and mail in scheduled service in interstate com- 
merce over so-called Route 98. Pursuant to that certificate, 
Southern provides air transportation to and between points 
in the states of North Carolina, South Carolina, Florida, 
Georgia, Alabama, Mississippi, Louisiana and Tennessee. 
See Appendices A and B, attached hereto. 


In March, 1955, Southern filed with the Board an applica- 
tion for amendment to its certificate of public convenience 
and necessity to authorize service between Memphis, Tenn., 
and Atlanta, Ga., via Jackson, Tenn., Nashville, Tenn., and 


1 The Board’s order also determines matters raised by other parties to the 
original proceeding and not pertaining to the routes in Tennessee. 


3 


certain cities in Alabama, and for such other and different 
relief as the Board might deem proper, which application 
was assigned Docket No. 7038 (R. 442). Southern aiso 
filed a number of other applications for amendments to its 
certificate seeking authorizations of service in other geo- 
graphical areas which are not involved in this appeal. 


In February, 1957, Southest filed with the Board an 
application for a certificate of public convenience and 
necessity to engage in the scheduled air transportation of 
persons, property and mail (a) between Tri-Cities, Tenn., 
and Memphis, Tenn., via Morristown, Knoxville, and 
Chattanooga, Tenn., Huntsville, Ala., and Tullahoma, 
Shelbyville, Nashville, Clarksville, Paris, Union City, and 
Dyersberg, Tenn., and (b) between Memphis, Tenn., and 
Tri-Cities, Tenn., via Jackson, Nashville, Knoxville and 
Morristown, Tenn. Southeast’s application was assigned 
Docket No. 8547 (R. 153). At the same time, Southeast 
filed with the Board two applications, assigned Docket Nos. 
8562 and 8563, which set forth that the newly elected 
President of Southeast was Mr. E. Ward King and that he 
was also the President and a director of and stockholder 
in the Mason and Dixon Lines (hereinafter called ‘‘Mason- 
Dixon’’), an interstate motor carrier of freight. Said 
applications requested that the Board either approve the 
aforesaid interlocking relationship between Mason-Dixon 
and Southeast pursuant to Section 408 of the Federal 
Aviation Act of 1958 which requires such approval or waive 
that requirement of approval (R. 160-173). 


On July 2, 1957, the Board ordered, inter alia, that the 
particular applications by Southern and Southeast 
described above, together with other pleadings not pertinent 


to this appeal, be consolidated for hearing and decision into 


2In addition to the local service applications filed with the Board by South- 
ern and Southeast, other airlines and various governmental subdivisions filed 
applications, petitions to intervene and motions for consolidation (R. 1-153; 
258-442; 448-570; 582-652). 
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a proceeding to be known as the Southeastern Area Local 
Service Case (R. 783). 


On July 15, 1957, Southern filed with the Board an 
amendment to its application theretofore filed and assigned 
Docket No. 7038. By such amendment, Southern sought 
certification from the Board for service not only to Nash- 
ville and Jackson, Tenn., but also to Tullahoma, Chat- 
tanooga and Knoxville, Tenn., and, in a general prayer, 
such other relief as the Board might deem proper (R. 446- 
447). Southern by motion requested the Board to con- 
solidate for hearing and decision in the then pending 
Southeastern Area Local Service Case its amendment of 
July 15, 1957, to its application which had theretofore been 
ordered consolidated for hearing and decision therein 
(R. 848-851). Southeast opposed this motion (R. 857-859). 
The Board by order of September 26, 1957, consolidated 
Southern’s amended application into the case for hearing 
and decision (R. 1074-1075). 


The hearing before the examiner commenced on 
January 6, 1958 (R. 1213). Southeast presented testimony 
and exhibits which showed the following. Southeast is a 
wholly-owned subsidiary of Mason-Dixon (R. 3428-9), 
which is a motor carrier of freight operating in interstate 
commerce between New York City and a number of Middle 
Atlantic and Southeastern states (R. 33045). Mr. E. W. 
King is President of Southeast (R. 3300), and Chairman 
of the Board of Directors of Mason-Dixon (R. 3305). He 
and his immediate family own almost all of the stock in 
Mason-Dixon (R. 3432-3). 


Mason-Dixon has invested $500,000 in Southeast through 
the purchase of its stock, has advanced to Southeast about 
$344,000, and has loaned Southeast an additional $500,000, 
with the latter’s equipment constituting security on such 
loan (R. 3486-7). Witness King stated that Southeast 
could operate in interstate commerce if authorized to do 
so without payment to it of subsidy between a few points 
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in Tennessee but could not operate without subsidy between 
all the cities it had been authorized to serve by the 
Tennessee Aeronautics Commission. (R. 3469-70). Accord- 
ing to Mr. King, Southeast cannot and will not serve with- 
out subsidy the routes for which it applied to the Board 
in the instant proceeding after the proceeding is terminated 
(R. 3471-2). Neither the State of Tennessee nor the Ten- 
nessee Aeronautics Commission can or will subsidize 
Southeast’s operations (R. 3534, 3472). Southeast suffered 
an operating loss during 1957 of over $500,000 (R. 13740), 
anticipated losing about $400,000 in 1958 (R. 3500), and 
actually lost from operations during 1959 not quite $700,000 
(Petitioner’s Motion for Stay pending Judicial Review, 
Appendix D, p. 5). 


Southern’s President, and its first witness, Mr. Frank 
W. Hulse, pointed out in his direct testimony that the 
case afforded his company and the Board, respectively, 
their first opportunity to modify on a comprehensive basis 


Southern’s route system and its consequent ability to serve 
the public (R. 10053). He further testified (R. 10056-7) : 


‘‘Exhibit SOU 1, Page 1, [Appendix A to Brief] is 
a map of Southern’s present system and of the 
proposals which Southern is supporting with evidence 
in this case. Page 2 of Exhibit SOU 1 [Appendix B 
to Brief] is a map of Southern’s present system and 
of the applications originally filed by Southern. 
Southern is presenting evidence to support only the 
proposals which it believes will justify the cost to the 
Government relative to the public benefits to be con- 
ferred. In part, our decision not to present evidence 
in support of all original proposals was based upon 
additional trunk line competition between pairs of 
points either placed in effect, authorized, or recom- 
mange in Initial Decisions after the applications were 

led. 


‘‘Later witnesses will testify as to considerations 
regarding the revenue potentials which led Southern to 
present no evidence in connection with certain of its 
original proposals. I should, however, like to state 
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that Southern will willingly and enthusiastically 
provide any service that the Board concludes is re- 
quired by the public convenience and necessity. This 
applies not only to the route proposals shown on 
Page 2 of Exhibit SOU 1 in support of which Southern 
is presenting no evidence, but also to service to addi- 
tional points and other routes within the general area 
served by Southern and within the confines of this 
proceeding. 


“T should like to make specific comment with 
reference to the State of Tennessee, and certain 
proposals by another local service carrier for certifica- 
tion beyond any logical terminals for its system and 
well into the area of this case. Regarding Tennessee, 
Southern is supporting additional service for Ten- 
nessee (to Jackson) and submits that if the Board 
should find that additional local service for the state 
is economically justified, then Southern clearly should 
be the carrier selected. Southern is restricted by the 
Gulf of Mexico on the south and the Atlantic Ocean 
on the east. Tennessee offers one of few areas where- 
in Southern can expand without needless duplication 
of other local carriers. Quite aside from the boundary 
problems, no prospective local service point in Ten- 
nessee is more than ninety minutes flying time from 
Southern Airways’ main operating base in Atlanta. 
Certainly Trans-Texas with headquarters in Houston 
should not seriously be considered for extensions into 
Tennessee which would create competition not only for 
Southern but also for trunk carriers. Again, if Ten- 
nesee is to receive additional local service, Southern 
should provide that service. Finally, all of the 
applications by Trans-Texas in this case would have 
the effect of blanketing Southern’s area and of creating 
unnecessary diversion of an uneconomic nature.” 


On cross-examination, Southern’s President testified that 
Southern opposed the applications to provide interstate 
air transportation to points in Tennessee of Southeast 
and Trans-Texas Airways,* as follows (R. 3701-2) : 


3 This airline is a local service carrier which sought authority to operate 
within Tennessee (R. 324). 
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“‘Q. If Southeast is certificated, Mr. Hulse, in Ten- 
nessee as they propose, would Tennessee be a place 
where Southern can later expand in its local service 
operation, or would you forever be precluded, in your 
opinion, from expanding your service into the state of 
Tennessee? 

‘*A. I think if Southeast were certificated, there 
would be very little room left for Southern. 

“¢Q. Would the same thing be true if Trans-Texas 
were certificated to serve Tennessee? 

““A, Yes, that is correct. 

“‘Q. Wherein is there a difference, then, insofar as 
both carriers are proposing local service in Tennessee, 
and Southern is not? 

‘““A. I haven’t made any difference in the two 
carriers, Mr. Gingerich. 

“Q, As I understand your proposal, Mr. Hulse, as 
presented here in your exhibits, you are not proposing 
any service—that is, you are submitting no evidence 
as to cost, or as to schedules, operation, any service 
in Tennessee except insofar as it might tie in to 
Memphis from the southeast? 

‘6A. I will answer it this way. Southern is support- 
ing additional service for Tennessee (to Jackson) and 
submits that if the Board should find that additional] 
local service for the state is economically justified, then 
Southern clearly should be the carrier selected.”’ 


Counsel for the Bureau of Air Operations questioned 
witness Hulse (R. 3716) : 


“<Q, And the other smaller cities that have been pro- 
posed for service by Southeast, did you examine those 
or consider those in making this determination as to 
what service was required in Tennessee? 

‘¢A. We looked at them, and none of them seemed to 
meet the minimum standards for permanent certifica- 
tion as described by the Board. 

“¢Q. And it would be your opinion that you could 
only serve them at a substantial subsidy requirement? 

“©A, Yes, sir. 

“‘Q. However, again, if the Board should decide 
that additional points should be served in Tennessee, 
Southern would be willing to serve them? 


8 


“<A. We would be enthusiastically — would be 
enthusiastic about serving Tennessee, and we think 
we are the only carrier that should be selected to 
provide local service in Tennessee. 

“¢Q. And that would be regardless of cost?”’ 

‘cA. Yes, sir.”’ 


On re-cross, the witness was asked (R. 3799-3800) : 


<Q. To clarify Southern’s position with regard to 
their Tennessee applications, if the Board found that 
service from Memphis to Jackson, Tennessee, to 
Nashville, were required for a local service carrier, 
would it be Southern’s position that Southern should 
have that route as opposed to Trans-Texas? 

“A. Yes, Southern should be given that, and 
Southern would enthusiastically serve in that area. 


In December, 1958, the hearing examiner issued his 
initial decision (R. 13621). Therein, the examiner made 
detailed findings as to Southern’s history of operations 
(R. 13640). The examiner set forth the number of 
cities served exclusively and competitively by Southern, 
Southern’s traffic flow in terms of revenue passenger-miles 
and number of passengers, its annual break-even subsidy 
need, the number and kind of aircraft operated by it, its 
average length of haul, its load factor and how Southern 
compared with other local service carriers by such 
standards (R. 13641-2). He found that the route system 
of Southern required strengthening (R. 13642). 


As to Southeast, the examiner found that it had been 
organized in August, 1956, had been certificated by the 
Tennessee Bureau of Aeronautics in December, 1956, had 
commenced operations in February, 1957, and had been 
purchased by Mason-Dixon in November, 1957 (R. 13739- 
40). Southeast estimated that it would require a subsidy 
of about $440,000 to operate the service it had proposed 
in its application and no subsidy if it operated between 
only six of the points it had proposed to serve (R. 13741, 
13760). The examiner found that the revenues that 
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Southeast forecast were unrealistically high (R. 13760), 
and its estimated costs unreasonably low for operations 
on the ‘‘six-point’? route that Southeast said it could 
operate at a profit (R. 13759). He found that Southeast 
would require a subsidy of between $350,000 and $400,000 
per year to operate between those six points and con- 
siderably more if it provided federally certificated inter- 
state service at and between all thirteen points that it had 
applied to serve (R. 13760). The Examiner concluded 
(R. 13761): 


“The certification of a separate carrier to serve 
territory solely encompassing Tennessee appears to 
be too small a unit to justify the subsidization of the 
proportionately high administrative and overhead 
expenses involved. Moreover, the carrier would be 
surrounded by Ozark on the northwest, Central and 
Trans-Texas on the west and southwest, Southern on 
the south, and Piedmont on the northeast. Outside of 
a small area in Arkansas, not heavily populated, there 
would be no place to expand. The Board would be 
compounding the error made in the original Lake 
Central situation where a local service carrier too 
small to be a reasonably economical unit was created 
and soon became a candidate for merger. 


‘Tt follows from the foregoing, and particularly in 
view of the amount of trunkline service presently being 
offered between the points on the route found required, 
that certification of the Tennessee route to a new 
carrier on a subsidized basis, cannot be considered a 
sound addition to the air transportation system.”’ 
(Footnote omitted.) 


The examiner concluded, however, that Southern had 
sought to serve only one point in Tennessee—Jackson— 
(R. 13753), and that the Tennessee routes should be given 
to Southeast because it offered to operate part of the 
routes without a Federal subsidy and was a locally owned 
enterprise (R. 13764). The examiner recommended against 
award of subsidy to Southeast (R. 13763), and that the 
certificate given to it be conditioned upon prior divestiture 
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by Mason-Dixon of control of Southeast and the relinquish- 
ment by Mr. E. Ward King of one or the other of his two 
presidencies in Southeast and Mason-Dixon (R. 13769). 


In December, 1959, the Board, after receiving briefs and 
oral argument, rendered its final order and opinion 
(R. 15038). The Board concluded from the evidence 
adduced in the record that the public convenience and 
necessity require local air service between Nashville and 
Tri-Cities via Rockwood, Knoxville and Morristown, and 
between Tri-Cities and Huntsville, Ala., via Knoxville, 
Chattanooga and Shelbyville/Tullahoma (R. 15053). The 
Board further concluded that, because of the Ashbacker* 
principle, decision on proposals for service to communities 
west of Nashville should be deferred for contemporaneous 
consideration by the Board with its decision in the so-called 
Piedmont Local Service Area Investigation pending before 
it (R. 15062-4). 


The Board concluded that on the record Southern neither 
withdrew its application proposing local service in Ten- 
nessee nor demonstrated any “¢ynwillingness’’ to operate 
routes there if found required (R. 15066-8). Having held 
that federally supported local air service in Tennessee was 
warranted on an experimental basis, the Board concluded 
that Southern would provide greater over-all public 
benefits than the other applicants (R. 15068). Specifically, 
as compared with Southeast, the Board found that 
Southern could provide the service at less cost because its 
more extensive system enables it to spread overhead 
expenses over a larger mileage base and at the same time 
generate additional traffic (R. 15070). Southeast’s indirect 
costs would rise upon certification because, upon divestiture, 
it would be required to absorb an administrative and 
overhead expense formerly absorbed by Mason-Dixon 
(R. 15071). The Board found that since the Tennessee 


4 Ashbacker Radio Corp. v. Federal Com. Com’n., 326 U.S. 327 (1945). 
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routes integrate both operationally and traffie-wise with 
Southern’s present system, Southern will afford more sub- 
stantial passenger benefits than Southeast could (R. 15072). 


The Board stated that under long established statutory 
construction a surface carrier should not enter into air 
transportation unless either (1) the said carrier uses air- 
craft in its own surface transportation operations or 
(2) the public interest requires air service by a surface 
carrier. Respondent concluded that neither exception was 
met by Mason-Dixon and that therefore it would have to 
divest itself of Southeast if Southeast were to be issued 
an interstate certificate (R. 15075). Without Mason- 
Dixon’s capital and managerial know-how, Southeast’s 
fitness and ability would be insufficient to justify certifica- 
tion, according to the Board (R. 15077). 


Subsequently, Southeast filed a petition for reconsidera- 
tion of the Board’s opinion and order (R. 15369). On 
April 29, 1960, the Board issued a supplemental opinion 
and order on reconsideration concluding that the petition 
failed either to establish error in the Board’s order or to 
otherwise demonstrate that the relief requested was 
warranted (R. 15634-5). Specifically, the Board concluded 
that even assuming arguendo that the statute did not 
require Southeast to divorce itself from its parent com- 
pany, Mason-Dixon, Southeast would and could not in the 
public interest be certificated because of the limited size 
of the route system it would be operating, if certificated, 
and the fewer public benefits which could be expected to 
accrue from its certification (R. 15660). In answer to 
Southeast’s contention that there was insufficient evidence 
to support the award to Southern because Southern had 
failed to submit for the routes certificated in Tennessee 
an estimate of the expected revenues and expenses, pro- 
posed schedules and proposed methods of operations, the 
Board pointed out that none of the applicants for Ten- 
nessee service had done so for the routes the Board 
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ultimately found should be established (R. 15661-2). 
Estimates submitted by the Bureau of Air Operations and 
other parties forecast the passenger traffic which could be 
generated by the various cities on the route ordered 
served; Southern’s system costs had been introduced into 
evidence and were a part of the record; and, actual direct 
flying costs, filed monthly by operating carriers such as 
Southern had been stipulated into the record. Schedules 
are imprecise, at best, being dependent upon traffic actually 
generated by routes, and there is no assurance that pro- 
posed schedules can be followed (R. 15662). Finally, there 
can be no reasonable doubt but that Southern, as an estab- 
lished carrier presently operating throughout the South- 
eastern United States, is fit, willing and able within the 
meaning of the statute® to provide the services authorized 
to it (R. 15663). 


In February, 1960, Southeast had filed in this Court a 
motion to stay the Board’s order pending hearing on the 
petition for review it simultaneously filed. Therein, 


Southeast’s president stated in affidavit form that were 
Southern to commence operations pursuant to authority 
granted by the Board’s order Southeast would be obliged 
either to suspend its operations, or so to curtail them as 
to render them ‘‘uneconomically feasible.’”” The Board 
agreed to the stay of its order upon condition that the 
briefing and argument of the petition for review be 
expedited. 


STATUTE INVOLVED 
Section 401 of the Federal Aviation Act of 1958, 49 U.S.C. 
§ 1371, provides in pertinent part: 


“‘(d) (1) The Board shall issue a certificate author- 
izing the whole or any part of the transportation covered 
by the application, if it finds that the applicant is fit, willing, 
and able to perform such transportation properly, and to 


5 Sec. 401(d)(1) of the Federal Aviation Act of 1958. 
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conform to the provisions of this chapter and the rules, 
regulations, and requirements of the Board hereunder, 
and that such transportation is required by the public con- 
venience and necessity; otherwise such application shall 
be denied. 


* * * * * * * * * * 


**(¢) The Board upon petition or complaint or upon its 
own initiative, after notice and hearings, may alter, amend, 
modify, or suspend any such certificate, in whole or in part, 
if the public convenience and necessity so require, or may 
revoke any such certificate, in whole or in part, for inten- 
tional failure to comply with any provision of this sub- 
chapter or any order, rule, or regulation issued hereunder 
or any term, condition, or limitation of such certifi- 


SUMMARY OF ARGUMENT 


The Board properly amended Southern’s certificate of 
public convenience and necessity to authorize it to serve 
the communities in Tennessee because the evidence demon- 
strated that Southern could provide such service better 


and at less cost to the government than any other qualified 
applicant. The Board properly denied Southeast’s applica- 
tion for a certificate of public convenience and necessity on 
the basis of evidence showing Southeast was not qualified 
to receive such a certificate. 


ARGUMENT 


Intervenor Southern adopts as its own the brief being 
filed concurrently herein by respondent, the Board. 
Southern will not repeat herein, therefore, the arguments 
advanced by the respondent in that brief. Southern’s 
argument herein will be limited to elaborations of or addi- 
tions to those advanced by the Board, and should be 
considered in conjunction therewith. 
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THE AWARD TO SOUTHERN OF AUTHORITY TO OPERATE 
OVER PORTIONS OF THE ROUTES PRESENTLY SERVED 
BY SOUTHEAST IN TENNESSEE WAS PROPER 


Petitioner Southeast in the first portion of its argument, 
numbered IA in its brief (Pet. Br., p. 9), asks this Court 
to rule that, because Petitioner is presently serving routes 
within Tennessee, and in spite of Petitioner’s having been 
found unqualified for the grant of interstate authority, 
the Board cannot authorize interstate air service to, from, 
or in Tennessee by Southern if such authority would 
duplicate in any manner the intrastate authority of peti- 
tioner. Intervenor Southern respectfully submits that this 
contention should be rejected for the reasons, in addition 
to those advanced by the Civil Aeronautics Board in its 
brief, as follows: 


A. Petitioner Has Shown That It Will Not Continue Serving 
Tennessee Unless Granted a Federal Certificate and 
Subsidy 


Petitioner’s first argument is based on the assumption 
that it will in fact continue to serve its routes in Tennessee 
in competition with Southern once this proceeding is ter- 
minated and the voluntary stay of Southern’s awards is 
lifted. The assumption is not warranted by the record 
herein: Petitioner has failed to cite any matter of record 
supporting said assumption, and, in fact, pertinent matters 
of record show that the assumption is incorrect. 


Petitioner admitted in this record that it could not serve 
the routes awarded Southern which are here under review 
without also being awarded subsidy, which the Board has 
denied it. Petitioner made this admission through the 
testimony of its President at the hearing (R. 3469-3472), 
in its brief to the Hearing Examiner below (R. 12323, 
12332), and in its brief to respondent Civil Aeronautics 
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Board (R. 14158).° Furthermore, petitioner Southeast 
indicated that it would be in derogation of its certificate 
from the State of Tennessee if it did not serve those cities 
which would require subsidy for their service, and thus 
Southeast would be unable to continue serving its Ten- 
nessee route at all unless given a federal certificate and 
subsidy support for such service (R. 3469-3470). Finally, 
by affidavit to this Court, Southeast has stated in connec- 
tion with the Board’s award of Tennessee routes to 
Southern that ‘‘[t]he substantial diversion of revenues 
which would result from Southern’s operations would have 
such an adverse economic effect on Southeast, that South- 
east will be obliged to suspend operations, or to so curtail 
operations as to make its operation uneconomically feasible 
(sic).”’ 

After lengthy consideration of the issue, the Board found 
that petitioner was not fit, willing and able within the 
meaning of Section 401 (d)(1) of the Federal Aviation 
Act of 1958, and denied petitioner a federal certificate and 
the opportunity to receive subsidy which is attendant upon 
such a certificate. 

Southern submits, therefore, that there was no occasion 
for respondent to consider the ‘‘adequacy”’ of petitioner’s 
existing service, as petitioner contends. Respondent’s 
action below was prospective, affecting future air service 
only, and thus could not properly be concerned with 
petitioner’s services in the past. This is so because such 
service will cease to exist once respondent’s decision below 
becomes effective.” 


6 At R. 14158 Petitioner stated: ‘‘The Examiner correctly found that 
service to the smaller citics cannot be furnished without subsidy.’’ The ref- 
erence clearly includes, among others, Rockwood, Morristown, and Shelbyville- 
Tullahoma, which were awarded Southern on the routes here in issue. 


7 This Court has said in this connection: 


‘¢Obviously development, promotion and encouragement are matters of 
foresight, not products of unblended hindsight ... [TJhe regulatory fune- 
tion .. . is a forward-looking function ...’’.. American Airlines v. Civil 
Aeronautics Board, 89 U.S. App. D.C. 365, 368, 192 F. 2d 417, 420 (1951). 
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B. The Existence of an Intrastate Carrier Cannot Be Allowed 
to Block the Authorization of Interstate Authority 


In the second portion of its first argument, numbered IB 
in its brief (Pet. Br., p. 15), petitioner urges this Court 
to rule that the respondent Board cannot authorize inter- 
state service if any portion of such authorized service will 
duplicate in part the service being provided by Southeast 
in its intrastate operations. 


The respondent to the contrary at page 10 of its brief 
notwithstanding it is to be noted that the statutory standard 
controlling amendment of Southern’s certificate is not the 
same as that controlling the issuance of a new certificate 
to the petitioner. The issuance of new certificates is con- 
trolled by Section 401(d) of the Federal Aviation Act of 
1958, wherein respondent Board is permitted to issue a 
certificate if it finds that the applicant ‘‘is fit, willing and 
able to perform such transportation properly, and to 
conform to the provisions of this Act . . .”’, and finds 
also “‘that such transportation is required by the public 


convenience and necessity.’? Respondent’s authority to 
“alter, amend, modify and suspend” an existing certificate 
such as that of Southern is contained in Section 401(g) 
of the Federal Aviation Act of 1958; the only requirement 
for amendment of a certificate under that subsection is 
that ‘‘the public convenience and necessity so requires.”’ 


Petitioner’s contention, in effect, is that once respondent 
Board found that petitioner was not fit, willing and able 
to provide the interstate service it applied to provide, that 
the Board was powerless to authorize Tennessee service 
by another carrier, even if the public convenience and 
necessity requires it. 


It makes this contention in spite of the fact that peti- 
tioner does not now and is not authorized to provide much 
of the interstate air transportation to, from and in Ten- 
nessee that respondent has found required. Thus, for 
instance, while petitioner serves—or served at the time of 
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the Board’s decision—some of the markets in which 
Southern was authorized to operate, it does not serve 
Rockwood, Tennessee, Huntsville, Alabama and Muscle 
Shoals, Alabama, or between such cities, on the one hand, 
and Tri-Cities, Knoxville, Morristown, Nashville, Chat- 
tanooga and Shelbyville-Tullahoma, Tennessee, on the 
other. In addition, petitioner is not authorized to provide 
interstate service to its points in Tennessee.® 


Petitioner in fact asks this Court to rule that any party 
seeking an interstate certificate to provide air transporta- 
tion may secure one by providing intrastate service not 
under the jurisdiction of the Board. In fact, under the 
theory advanced by petitioner, such a party by its existence 
would force the Board either to grant it a certificate or 
to ignore the requirements of the public convenience and 
necessity for air services where they might duplicate in 
part the services of such party. 


Petitioner seeks to convey the impression that what 
respondent did in authorizing Southern to provide inter- 
state service in Tennessee was to subsidize competition by 
a large carrier to drive it—a small carrier—out of 
existence. Petitioner seeks protection of this Court against 
such competition. In fact, Southern submits, petitioner, 
a large motor carrier, is asking this Court to prohibit 
respondent from protecting Southern, one of its small 
subsidized local carriers; respondent’s denial of peti- 
tioner’s application below protects Southern from being 
foreclosed from expansion of its system to a size necessary 
to its achieving, eventually, a self-sufficient and profitable 
status. 


8 Petitioner is not authorized, for instance, to carry 2 passenger on an inter- 
line ticket between Shelbyville-Tullahoma and Nashville, for a connection to 
an interstate trunkline out of Nashville to other points within or without the 
United States. 
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C. The Respondent Did Not Ignore the Existence of or the Case 
Presented by Petitioner 


Petitioner would have this Court believe tha. the Board 
assiduously and invidiously closed its eyes to all the 
evidence Southeast introduced into the record and, indeed, 
to the very existence of Southeast as an intrastate air- 
carrier serving Tennessee (Pet. Br., pp. 9-13). The Board 
did no such thing. The history of Southeast, its operating 
experience in Tennessee, the evidence presented by it, and 
its arguments are the subject matter of the longest single 
section (28 pages in length) of respondent’s opinion below.° 
Tt was fully aware of Southeast’s past activities (R. 15072). 


The Board also examined at length the evidence sub- 
mitted by Southeast but simply found it wanting so far 
as possible certification was concerned. Thus, it said 


(R. 15069-72) :?° 


“‘Insofar as cost is concerned, there is little question, 
and the Examiner so found, that the certification of 
Southeast, whose operations would be confined largely 
to points in Tennessee, would mean that the Federal 
Government would be required to expend an inordinate 
amount of monies annually for the benefits received. 
The record shows that Southeast has experienced 
substantial losses in its operations in the past and 
there is no convincing showing that the carrier could 
materially better its revenue position even in the event 
it were granted a Federal certificate with the attendant 
advantages of interline connections. 


“¢As we have indicated previously and as has been 
confirmed by experience, in selecting carriers for local 
service, it is necessary to establish a system large 
enough so that the indirect costs attached to any such 
operation can be spread over a sufficient revenue 


9 R, 15050-15077. Contrast, for instance, the fact that respondent devoted 
28 of the 132 pages of the Opinion to the Tennessee issues, the decision on 
which is here under review, while it dedicated only 13 pages to Southern’s 
comprehensive proposal for new routes throughout Florida, which it denied. 


10 Footnotes from the Board’s opinion are omitted. 
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mileage base to make economical operations possible. 
It eyn hardly be said that the selection of Southeast 
would meet this requirement. Southeast’s system, on 
the basis of the Nashville-Tri-Cities and the Tri-Cities- 
Huntsville routes, would comprise less than 500 miles. 
And, even if Southeast were awarded all the routes 
proposed in western Tennessee, its system would be 
only about 650 miles. Because of its limited size 
coupled with the lack of a substantial amount of traffic 
available at many of the points to be served, the exist- 
ence of heavy trunkline competition and no backup 
traffic on which to rely, is is apparent that Southeast 
could not provide an adequate pattern of local service 
except at an excessive cost to the Government. Of 
course, we recognize that the provision of local service 
in Tennessee will require subsidy no matter which car- 
rier provides the service. But Southern, with its more 
extensive system enabling it to spread overhead 
expenses over a larger mileage base and its ability to 
generate additional traffic from beyond terminal points 
on its system, is in a more favorable position from a 
cost standpoint than Southeast would be. 


‘Although Southeast, in presenting its traffic and 
expense estimates predicted that its total operating 
costs for its proposed routes would be about 77.55 cents 
per revenue plane-mile, with 49.33 cents for direct and 
98.22 cents for indirect costs, we believe, as did the 
Examiner, that these costs are substantially under- 
estimated. While Southeast presently experiences 
relatively low indirect costs in carrying on its intra- 
state operations, there is no reason to believe that 
Southeast, if it were awarded a certificate, under the 
conditions which would be imposed thereon, would be 
able to continue operating at its present cost level. 


* * * * * 


“‘In view of the limited size of its route system, the 
Examiner decided that Southeast’s indirect costs 
after certification would probably total at least 65 
cents per revenue plane-mile, bringing Southeast’s 
total operating expenses (including aircraft deprecia- 
tion based on a five-year life) to about $1.30 per 
revenue plane-mile. Considering the fact that ex- 
perience of the industry through the years has shown 
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that a carrier with a short route system, particularly 
when it lacks access to a substantial number of heavily 
populated cities, cannot operate as cheaply as those 
with a more extensive system, the Examiner’s estimate 
does not appear unreasonable. For example, Lake 
Central, with more route mileage over which to spread 
its unit costs and operating in an area which is more 
heavily industrialized and populated than Tennessee, 
experienced expenses of $1.28 per revenue plane-mile in 
1957 (its indirect costs were 67.76 cents). Similarly, 
the operating costs per revenue plane-mile for Central 
Airlines, the smallest of the local service carriers, but 
larger than Southeast would be, in 1957 amounted to 
$1.27 with 68.65 cents of the total spent for indirect 
expenses.”’ 


Finally, the Board adopted, as its own, a substantial 
portion of its examiner’s initial decision describing South- 
east’s operation, position and evidence which it attached 
to its opinion as an appendix C thereto (R. 15212). 


1 


PETITIONER'S APPLICATION WAS PROPERLY DENIED AFTER 
A FULL AND FAIR HEARING UPON IT 


Southeast contends finally that its application was denied 
a full and fair hearing and due process of law. (Pet. Br., 
Argument IV.) Specifically, Southeast asserts that it was 
not properly on notice that Southern could be designated 
to provide service to points served by it in Tennessee; that 
Southern was awarded the Tennessee route on the basis 
of evidence not of record; and that the issues in the case 
were changed during the proceeding. Southern submits 
these contentions should be rejected for the following 
reasons, in addition to those advanced by respondent. 


A. Petitioner's Application Was Denied Because Petitioner 
Was Found Ineligible for an Interstate Certificate 


Even if respondent committed each of the three errors 
asserted by petitioner in its argument numbered IV, such 
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errors would not affect the Board’s denial of Southeast’s 
own application or require that Southeast be certificated. 
This is so, Southern submits, because petitioner’s applica- 
tion was denied for reasons and on the basis of evidence 
which could be affected in no way by the errors alleged by 
Southeast. 


Respondent found in its opinion (R. 15075), that pursuant 
to its statutory authority as interpreted consistently by it 
over the years, it could grant Southeast a certificate under 
Section 401 of the Federal Aviation Act of 1958 without 
requiring divestiture of Southeast by Mason-Dixon only 
if the evidence in the proceedings shows that the public 
interest requires that the surface carrier continue in 
control of the applicant air carrier. Respondent then 
found on the basis of the record, that Southeast had not 
presented any argument as to why the Board, as a matter 
of policy, should not apply ‘‘the [divestiture] requirements 

. in this case in the same way it does in other cases 
involving certificate applications by surface carriers’’. 
Respondent continued: ‘‘The Board’s policy of limiting 
the entry of surface carriers into air transportation unless 
it can be demonstrated that the surface carrier would use 
aircraft to public advantage in its surface transport opera- 
tions, we believe, is a sound one.’? (Emphasis supplied.) 
The Board then found, that ‘‘[i]f Southeast were divested 
from Mason and Dixon Lines, as a condition to certification, 
the fitness and ability of the applicant would be vitiated.”’ 
(B. 15076.) Moreover, in a separate portion of its opinion, 
the Board indicated that Southeast would not be eligible 
for a certificate even if divestiture by Mason-Dixon 
were not required. In considering whether or not to issue 
a certificate to petitioner, the Board stated (R. 15069), 
that “‘it is necessary to establish a system large enough 
so that the indirect costs attached to any such operation 
can be spread over a sufficient revenue mileage base to 
make economical operations possible. It can hardly be 


22 


said that the selection of Southeast would meet this 
requirement.”’ 


Southern submits that these reasons were not and could 
not have been affected by any of the errors below alleged 
by Southeast in its argument numbered IV. Assuming, 
for instance, that Southeast was not properly on notice 
that Southern might be considered an applicant for routes 
in Tennessee, such absence of notice could not in any way 
have affected the evidence presented by any party on this 
question of whether Southeast is ‘‘fit, willing and able’’ to 
hold a certificate for interstate air transportation. Like- 
wise, if in fact the Board relied upon evidence which was 
not of record and was never properly submitted to cross- 
examination or rebuttal by Southeast and others, such 
reliance had nothing to do with the Board’s rejection of 
Southeast as a carrier eligible for an interstate certificate. 


Finally, even if deferral of the west Tennessee issues for 
later decision was error, the Board’s finding that South- 
east’s proposed system was too small to warrant issuance 
of a certificate to it, and its finding that, divested from 
Mason-Dixon Line, petitioner would not be fit, willing and 
able to carry out the obligations of an interstate certificate 
were based on consideration of petitioner’s proposed system 
as a whole including that portion of it in west Tennessee. 


B. Petitioner Was Continually on Notice That Southern’s 
Tennessee Applications Were in Issue 


Southeast blames the Board for permitting Southeast to 
be misled into believing Southern was not a competitor for 
the routes in Tennessee and, to shore up this argument, 
has in its brief quoted isolated statements made by 
Southern’s counsel during the hearing held in this case. 
If Southeast was in fact so misled, it was unreasonable in 
being so, as follows: 


Statements by the policy witness, Frank W. Hulse, on 
behalf of Southern constitute the authoritative source of 
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the position of Southern regarding service in Tennessee. 
That position was stated to be that Southern questioned 
the economic feasibility—because of the potential subsidy 
required—of serving the smaller points in Tennessee and 
competing with trunk carriers between the larger Ten- 
nessee cities. The policy statements clearly establish, how- 
ever, that not only was Southern willing to provide all 
service in Tennessee which the Board found required, but 
would enthusiastically do so if so authorized. 


Southeast’s counsel was the first to be permitted to cross- 
examine the witness and he asked no questions of 
Southern’s president concerning Tennessee; subsequently, 
testimony by this witness on cross-examination by other 
parties and testimony by succeeding Southern witnesses 
developed further the reasons which resulted in Southern’s 
decision not to present evidence directly and specifically 
pertaining to Tennessee cities other than Jackson but to 
stand ready to serve any points within Tennessee if such 
service were found required by the Board. 


Examination of each of the statements by counsel quoted 
at pages 31 and 32 of petitioner’s brief will show that such 
statements are perfectly consistent with this position. 
Assuming, however, that this were not the case, policy 
statements by the President of the company and its 
economic witness would control.” 


Finally, it is to be noted that Southeast was served, as 
a party to the proceeding below, with the motion by 


11 Petitioner also quotes at the top of page 31 of its brief the testimony by 
Southern’s aviation consultant (witness Beccken) that Southern was ‘‘not 
prosecuting its applications involving service within Tennessee,’’ An exam- 
ination of other testimony by Beecken and the testimony by Mr. Hulse estab- 
lishes Beecken was here referring to the fact that Southern did not present 
evidence—because of doubts as to the cconomic feasibility—in support of cer- 
tain Tennessee routes (see Appendices A and B). This is not to say, however, 
that Southern was not potentially the carrier which could and should be 
sclected to provide the service or that Southern did not wish to provide such 
service if the Board, as a matter of policy, concluded that it was in the 
public interest regardless of subsidy cost. 
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National Airlines, Inc. for dismissal of portions of 
Southern’s applications in Florida which Southern had 
indicated it was not presenting affirmative evidence upon 
(R. 1196). It was also served with Southern’s answers 
to that motion (R. 1201 and 4370), and with the Board’s 
final ruling thereon (R. 12944). Southern’s answer (at 
R. 4370), makes it clear that it was not abandoning the 
applications or any parts thereof which it was not actively 
prosecuting. The Board’s denial of National’s motion 
clearly indicates—and should have indicated at the time 
to Southeast—that all of Southern’s applications, including 
by implication its Tennessee applications, were and would 
continue to be vital issues in the proceeding. 


C. There Was No Error in the Board's Findings as to Southern’s 
Tennessee Service 


In Civil Aeronautics Board v. State Airlines, 338 U.S. 
572 (1950), the Supreme Court upheld the Board’s award 
of a certificate of public convenience and necessity to an 
applicant airline, although the carrier had never filed an 
application for the particular routes certificated. A fortiori, 
the Board’s award to Southern which had applied for a 
route substantially similar to that awarded would be proper 
under the authority of the State Airlines decision. 


Southeast attacks Appendices D and E to the Board’s 
opinion, which were the annual costs estimated by the 
Board to be required for the certified routes—Nashville 
to Tri-Cities and Tri-Cities to Huntsville, as data un- 
reliable and untested by cross-examination or rebuttal 
evidence (Pet. Br., p. 34). Yet the data in the appendices 
were ultimate findings made by the Board from evidence 
introduced into the record by Southeast as well as 
Southern and the Bureau of Air Operations. Also, South- 
east had every opportunity to test the latter evidence and, 
so far as its own evidence is concerned, it is assumed that 
it was not invalid and insubstantial. 
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In conclusion, Southeast’s argument is precluded by this 
Court’s decision in Braniff Airways v. Civil Aeronautics 
Board, No. 15003 (Decided March 11, 1960). In that case, 
the petitioner Braniff challenged the Board’s award to 
Continental in view of the latter’s failure to present pro- 
posed schedules, equipment, accommodations and facilities 
pertinent to the route ultimately awarded it by the Board. 
This Court held that under the Supreme Court’s ruling 
in the State Airlines case, such evidence regarding Con- 
tinental’s prospective operations was not necessary to 
justify the Board’s award. 


D. The Board Did Not Commit Itself to Considering Only 
“Statewide” Service for Tennessee 


Southeast asserts that at the outset of the Southeastern 
Area Local Service Case the ‘‘Board decided that Ten- 
nessee’s requirements should be determined on a state-wide 
basis’’ (Pet. Br., pp. 36-37). 


This is not so. The Board, in setting the case for hear- 
ing, concluded, and so stated in its order, that the local 
service needs of Tennessee would be ‘‘considered’’ in one 
proceeding so that it could ‘‘weigh the merits’’ of pro- 
posed cross-state routes as against proposals of service 
in east and in west Tennessee. Thus, the Board did not 
commit itself, as Southeast would have the Court believe, 
to deciding the case on the basis of service to the whole 
state, but rather stated one of the issues to be decided was 
the desirability of statewide service as opposed to sectional 
service. 


E. The Board Should Not Be Required to Hold a New Hearing 
After Deciding What Routes Are Needed to Determine 
What Carrier Should Serve Them 


Petitioner asks, in effect, that this Court require the 
Board to hold a rehearing to determine what carrier or 
earriers should serve the Tennessee routes if found re- 
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quired below. Such a procedure would be intolerable, as 
follows: 


Applicants for air routes cannot determine at the be- 
ginning of a case what routes the Board will find required 
some years hence after a lengthy hearing and on the basis 
of evidence adduced after the applications were drafted. 
Nor can the Board determine without a full hearing what 
routes will be required. Therefore, if the Court accepts 
Southeast’s argument, it will be ordering the Board to 
determine new routes by applications, rather than by the 
public convenience and necessity, or to hold two hearings 
suceessively—to double its already lengthy procedure—on 
the grant of all new routes. Either procedure would result 
in serious delay and deterioration of the regulation of air 
transportation. 


In short, the private rights advanced by petitioner would, 
if granted, constitute a public wrong: The so-called ‘‘fair’’ 
treatment Southeast requests would injure the travelling 


public and the national air transportation system. 


CONCLUSION 


Wuerreror:, it is respectfully submitted that the Board’s 
order should be affirmed and the petition for review 
dismissed. 


Ceci, A. Beastey, JR. 
R. J. SHORTLIDGE, JR. 
Joun W. Kern, III, 
912 American Security Building 
Washington 5, D. C. 
Attorneys for Intervenor 
Southern Airways, Inc. 


Krmparrick, Bauarp & BEASLEY, 
912 American Security Building 
Washington 5, D. C. 

Of Counsel 


Dated: May 18, 1960 
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CENTRAL AIRLINES, INC. 


IN THE 


United States Court of Appeals 


Fos tae Districr or Cotums1 Crecorr 


No. 15,566 


| 

Sourneasrzen Aviation, Inc., Petitioner, 
| 
v. | 


Crvm Axzzonavtics Boarp, Respondent, 
Laxe Centra Areuings, Inc., Er Au., Intervenors 


| 
On Petition for Judicial Review of an Order of the 
Civil Aeronautics Board 


United States Court of Appedis 


For the : 
District of Columbia Cirewit 
| 


FILED MAY 1 3 1960 Axszer F. Gersarp 
Ss / A), Alun? 412 Metropolitan Bank Building 
 \"™ comes 


Washington 5, D. C. 
Attorney for Intervenor 
Lake Central Airlines, Inc. 
Dated: May 13, 1960 


QUESTIONS PRESENTED 


In the opinion of intervenor, the questions presented are 
as stated in the brief of respondent. In so far as Lake 
i Central Airlines is involved in the case before the Court, 
the question is: 


In view of the Ashbacker principle, (a) whether the 
Board acted improperly in deferring decision on west 
Tennessee service for contemporaneous consideration 
of Lake Central’s ‘‘mutually exclusive’’ application in 


another proceeding, and if so, (b) whether petitioner 
was in any way prejudiced by such deferral in view of 
the fact that the Board found that the entire Tennessee 
service petitioner applied for was still too small for 
an economical spreading of overhead costs and that 
the application would not, therefore, be granted? 


INDEX 


Questions PRESENTED. 
CoUNTERSTATEMENT OF THE CASE 
Statutes Invoivep 

Summary oF ARGUMENT 


ARGUMENT 


I. The Board’s Deferral of Decision on West Ten- 
nessee Service Was Proper 


II. Petitioner Was Not Prejudiced by Deferral of 
Decision on West Tennessee Service 


ConcLUSION 


TABLE OF CASES 


Ashbacker Radio Corp. v. F.C.C., 326 U.S. 327 (1945).. 3,4 

Delta Air Lines, Inc. v. C.A.B., 97 U.S. App. D.C. 46, 
228 F. 2d 17 (1955) 

Eastern Air Lines, Inc, v. C.A.B., 271 F, 2d 752 (2nd 
Cir., 1959) 

Great Lakes-Southeast Service Case, C.A.B. Docket No 
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IN THE 


United States Court of Appeals 


No. 15,566 


SouTHEASTERN Aviation, Inc., Petitioner, 


Vv. 


Civin AERoNAvTICS Boarp, Respondent, 
Lake Centrau Arruines, Inc., Er Au., Intervenors 


On Petition for Judicial Review of an Order of the 
Civil Aeronautics Board 


BRIEF FOR INTERVENOR 
LAKE CENTRAL AIRLINES, INC. 


COUNTERSTATEMENT OF THE CASE 


Lake Central agrees with and adopts the counterstate- 
ment of the case as set forth in respondent’s brief. In the 
interests of brevity, such counterstatement will not be re- 
produced in this brief. 


Petitioner’s statement of the case contains two mis- 
statements of fact which should be noted: 
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(1) Petitioner states (Pet. brief, page 4) that ““The 
Examiner found . . . that Southeast is fit, willing and able 
properly to perform the service.”? The only language in 
the Examiner’s Initial Decision which could possibly sup- 
port the foregoing claim is to be found in one of the 
headnotes (Record 13,630) purporting to summarize all 
of the findings of the Initial Decision, which headnotes 
appear prior to the list of appearances (Record 13,631), 
the index to the Initial Decision (Record 13,632), and the 
‘Preliminary Statement’’ of the Initial Decision (Record 
13,636). The source of the headnote in question is given 
as pages 98-127 of the Initial Decision (Record 13,738- 
13,767) ; however, a careful reading of the pages in ques- 
tion discloses no finding that petitioner is fit, willing and 
able, either as an affiliate of Mason and Dixon or as an 
independent company. Indeed, the only specific findings 
as to the fitness, willingness and ability of the various 
applicants considered (Record 13,769) significantly omit 
any reference to petitioner. The headnote itself does not 
constitute a formal finding. 


The foregoing correction is important to the considera- 
tion of petitioner’s claims, at pages 8, 23 and 26 of its 
brief, for example, that the Examiner made such a finding 
and that respondent ‘‘improperly reversed’? the Examiner 
in this finding. 


(2) Petitioner states, in the third footnote on page 5 
of its brief, that the Initial Decision of Examiner Keith 
in the Piedmont Local Service Area Investigation, CAB 
Docket No. 5713, et al, served February 29, 1960 ‘‘became 
final 10 days thereafter.” In point of fact, numerous 
exceptions to such Initial Decision were filed by the parties 
within the time permitted and such Decision has not, and 
cannot, become effective under respondent’s rules of prac- 
tice. Such exceptions were filed on or before March 21, 
1960, briefs in support of such exceptions were filed with 
respondent on or before April 20, 1960, and oral argument 
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was heard on May 5, 1960. The selective excerpts from 
such Initial Decision appearing as Appendix B to petition- 
er’s brief do not, therefore, constitute portions of a final 
decision of the Civil Aeronautics Board, as would have 
been true had such Initial Decision become final. 


STATUTES INVOLVED 


The pertinent provisions of the Federal Aviation Act 
of 1958 are set forth in respondent’s brief. 


SUMMARY OF ARGUMENT 


1. The Board acted properly in deferring decision on 
west Tennessee service for contemporaneous consideration 
with Lake Central’s mutually exclusive application con- 
solidated in the Piedmont Local Service Area Investigation. 
Under the Ashbacker doctrine and decisions of this Court 
applying such doctrine to airline route proceedings, the 
award of west Tennessee routes in this proceeding without 
comparative consideration of Lake Central’s application 
in the Piedmont case and over Lake Central’s objection 
would have been illegal. 


2. Petitioner was not prejudiced by the Board’s action 
in deferring decision on the requirements of the public 
convenience and necessity for service in west Tennessee 
until it could give comparative consideration to the appli- 
cation of Lake Central in the Piedmont case. Prior to 
reaching its decision to defer, the Board had concluded 
that the entire application of petitioner should be denied 
on the basis of fitness, willingness and ability considera- 
tions. Absent petitioner’s ability to establish fitness, 
willingness and ability, it cannot be deemed to have been 
prejudiced by the deferral in question inasmuch as it 
cannot, in any event, be considered as a potential recipient 
of such west Tennessee routes in the deferred portion of 
this proceeding. 
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ARGUMENT 


I. The Board’s Deferral of Decision on West Tennessee 
Service Was Proper 


Petitioner refers' to the Board’s finding in an order* 
entered September 26, 1957, denying Lake Central’s peti- 
tion for reconsideration of the Board’s action in refusing 
to consolidate Lake Central’s application in Docket No. 
8561 in the Southeastern Area Local Service Case. How- 
ever, petitioner’s quotation from the Board’s order omits 
one vital sentence essential to a complete understanding of 
the Board’s later action in deferring decision on applica- 
tions for west Tennessee service. The language omitted 
from petitioner’s brief is italicized in the following quota- 
tion from that order: 


‘“SWe believe Lake Central’s rights can be protected 
and the public interest can better be served by afford- 
ing Lake Central full opportunity at the hearing in 
this case to introduce evidence to establish that the 
grant of any application consolidated herein would, as 
a matter of economic fact, preclude the grant of its 


excluded application. Should the record lead to such 
conclusion, the Board would not make the award with- 
out affording Lake Central a comparative hearing on 
its application.” 


This Court held in National Airlines, Inc. v. Civil Aero- 
nautics Board, 101 U.S. App. D.C. 345, 249 F. 2d 13 (1957), 
that assurances similar to those quoted above constituted 
fair and substantial compliance with the Ashbacker doctrine 
as this Court had construed such doctrine in Delta Air 
Lines, Inc. v. Civil Aeronautics Board, 97 U.S. App. D.C. 
46, 228 F.2d 17 (1955). 


It is worthy of note that this decision to defer final 
action on applications for service in west Tennessee until 
comparative consideration could be given Lake Central’s 


1 Petitioner’s brief, page 39. 
2 Record 1074. 
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application in the Piedmont case was unanimous on the 
part of the three Board members who participated in such 
action. Member Minnetti in his separate concurring and 
dissenting opinion stated 
“‘T conclude that this Board should grant Southeast 
a three year certificate to provide complete local service 
in Tennessee except for those points in West Tennessce 
as to which the Ashbacker principle requires contempo- 


raneous consideration of Lake Central’s application 
with that of Southeast.’’ (Italics added)? 


The Board found that an award of a local service route 
in the west Tennessee area ‘‘in all probability would pre- 
clude, as a matter of economic fact, the grant of Lake 
Central’s application that was refused consolidation.’” 
Petitioner has not challenged this finding or contended 
that it was not supported by evidence. Instead, petitioner 
claims that because Lake Central itself did not produce 
evidence at the hearing, but rather marshalled in its briefs 
all such evidence of record bearing upon mutual exclusivity, 
the deferral was illegal. 


As shown above, the Board in its order denying con- 
solidation of Lake Central’s application explicitly stated 
that ‘‘Should the record lead to such conclusion [of mutual 
exclusivity], the Board would not make the award without 
affording Lake Central a comparative hearing on its appli- 
cation.’* Petitioner claims that the Board, in its decision 
denying Eastern’s claim of mutual exclusivity in the Great 
Lakes-Southeast Service Case did so because Hastern did 
not submit evidence in support of its contention, and that 
the Board’s action was upheld in Eastern Air Lines, Inc. 
v. Civil Aeronautics Board, 271 F. 2d 752 (2d Cir., 1959). 
However, the Board’s decision in the Great Lakes-South- 


3 Record 15,263. 
4 Record 15,064. 
5 Record 1074. 
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east Service Case made clear that the Board’s action was 
not based solely on Hastern’s failure to submit evidence of 
mutual exclusivity. The Board there pointed out: 


<< * © © nor did the carrier attempt, by traffic analyses 
or other economic studies based on the evidence of 
record in the proceeding, to spell out and justify by 
facts its claim of mutual exclusivity. Rather its ap- 
proach has been merely to make the claim and by so 
doing to shift to the Board the burden of establishing 
that the applications are not in fact mutually ex- 
clusive.’”* 


And in the same order, again referring to Hastern’s con- 
tentions, the Board stated that 


‘A carrier may then argue the mutual exclusivity 
issue from all the evidence of record, including such 
evidence as the carrier has introduced directed spe- 
cifically to the issue of mutual exclusivity.’” (Italics 
supplied) 


Thus, the Board has made clear that it will look at 


all the evidence of record—regardless of its source—when 
considering claims of mutual exclusivity. Lake Central 
marshalled all of the facts of record bearing on this issue 
in its briefs to the Examiner and to the Board, and in its 
oral argument before the Board. As heretofore shown, 
petitioner has never challenged the accuracy of the Board’s 
finding or contended that there is no record basis therefor. 


Petitioner’s reliance upon the decision of the Second 
Cireuit Court of Appeals in Eastern Air Lines, Inc. v. Civil 
Aeronautics Board, supra, is misplaced: that decision 
approves the proposition that ‘‘it is incumbent upon the 
applicant asserting mutual exclusivity to substantiate the 
claim before the agency.’’ This Lake Central did on the 
basis of the unchallenged evidence of record. It is clear 


6Great Lakes-Southeast Service Case, Docket No. 2396, et al, Order 
No. E-13211 adopted November 28, 1958, page 14. 


7 Order No. E-13211, page 16. 
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that the award to Southeast, or any other applicant in the 
proceeding now before the Court, of route authority in west 
Tennessee without comparative consideration of Lake 
Central’s application in the Piedmont case and over Lake 
Central’s objections would have been illegal. 


IL. Petitioner Was Not Prejudiced by Deferral of Decision on 
West Tennessee Service 


Petitioner’s contention that it did not have an oppor- 
tunity ‘‘to present evidence of the compelling need to 
provide state-wide Tennessee service instead of separate 
service to the eastern and western parts of that State.’” 
because of the Board’s deferral of decision on the applica- 
tions of Southern, Piedmont and Trans-Texas for route 
extensions in west Tennessee, and that petitioner was 
thereby prejudiced, is incomprehensible. 


The Board found in its original decision that Southeast’s 
proposal on a state-wide basis would, if granted, result in 
a system too small for economic operation.® The Board 
also pointed out in its supplemental opinion and order 
on reconsideration that 


‘“‘Sontheast had a full hearing on its entire application 
in this proceeding and our reasons for denying the 
application related to the entire proposal, including the 
portion involving service in Western Tennessee. Since 
we found that there would be no justification for grant- 
ing Southeast a certificate, even if it were awarded 
routes in the entire State of Tennessee, there is no 
reasonable basis which would warrant a deferral of 


a portion of the application.’””° 


The Board must make two statutory findings before it 
can issue a certificate of public convenience and necessity 
for a specific route authorization to an applicant-carrier: 


8 Petitioner’s brief, page 37. 
9 Record 15,070. 
10 Record 15,661. 


8 


(1) that the applicant is fit, willing and able, and (2) that 
such service by such applicant is required by the public 
convenience and necessity. Both findings must be made 
before a certificate may issue. In this proceeding, the 
Board found that petitioner, if it remained under the 
control of Mason and Dixon, could not comply with the 
Board’s policy of limiting the entry of surface carriers 
into air transportation under the Federal Aviation Act 
of 1958 to those surface carriers who could establish that 
they would use aircraft to public advantage in their surface 
transportation operation. The Board then found that 
it was unable, on the basis of the evidence adduced by peti- 
tioner, to find that petitioner, if divorced from Mason and 
Dixon, was fit, willing and able within the meaning of 
section 401(d)(1) of the Federal Aviation Act of 1958." 
These findings were reaffirmed on reconsideration.” 


The foregoing two findings completely eliminated peti- 
tioner from consideration in the selection of a carrier or 
carriers to operate either the east Tennessee routes, the 
west Tennessee routes, or both. Having thus been elimi- 
nated, it seems obvious that petitioner has no legitimate 
interest in whether decision on a portion of the public 
convenience and necessity issues involving west Tennessee 
is deferred. Certainly, petitioner cannot with good reason 
claim that it was prejudiced by such deferral when its 
entire proposal, on a state-wide basis, had been considered 
and disposed of on other grounds. 


11 Record 15,075-15,076. 
12 Record 15,077. 
13 Record 15,659-15,660. 
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CONCLUSION 


Respondent’s order denying petitioner’s application 
should be affirmed. 
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The Briefs for the Respondent and the opposing Inter- 
venors, although attempting to rebut the points raised in 
this Court by Petitioner (Southeast), actually confirm the 
conclusion that the order should be set aside in the respects 
urged by Southeast.* Although the opposing briefs advance 
numerous unsupported assertions and arguments addressed 
to the Petitioner’s main brief, none of these detracts from 
the soundness of Southeast’s four points: 


1. The certification of Southern was illegal because 
not required by public convenience and necessity ; 


* Briefs opposing the petition have been filed by Counsel for the 
Respondent, Civil Aeronautics Board (“CAB Brief”) and two of the 
Intervenors: Southern Airways, Inc. (Southern) and Lake Central 
Airlines, Inc. (Lake Central). A brief supporting the petition has been 
filed by the Tennessee Aeronautics Commission. 
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2. The Board arbitrarily applied to this case its 
policy against certificating an air carrier that is con- 
trolled by a surface carrier; 

3. The Board wrongfully reversed the Examiner’s 


finding that the public interest required certification of 
Southeast; and 


4. Southeast was denied the full and fair hearing 
required by statute and by the Constitution. 


The certification of Southern was illegal because not 
required by public convenience and necessity. 


Southeast’s main Brief pointed out (pp. 9-17) that, 
under the Federal Aviation Act, the Board cannot grant 
a certificate unless it finds that one is required by public 
convenience and necessity, and that the Act expressly pro- 
vides that, in the absence of such a finding, the application 
‘¢shall be denied.’’ It was also pointed out that the Board 
did not find that the existing air service in Tennessee is 
inadequate in any respect and that the record would not 
support such a finding. 

The CAB Brief disputes neither this argument nor the 
adequacy of Southeast’s existing service. Instead, it argues 
(p. 15) that Southeast ‘‘had no real chance of survival 
unless it received a federal certificate’’ and thus that ‘‘the 
case was for practical purposes the same as if the intrastate 
carrier were not operating.’’* Thus, the CAB Brief is 
forced to assume that the excellent statewide service, includ- 
ing daily Convair flights, being rendered in Tennessee by 
Southeast is notin existence for the purpose of this decision. 
The merit of Southeast’s point is thus confirmed when the 
CAB Brief can challenge the point only by asking this Court 
to decide the case on the imaginary basis that this is the 

* Again, at p. 20, the CAB Brief argues that “this case was for all 
practical Purposes no different than if the intrastate carrier were not 


in operation” as Southeast had “no chance of survival” without a Federal 
certificate “backed by subsidy”. 


8 


same case as “if the intrastate carrier were not in oper- 
ation??. The CAB Brief asserts (pp. 19-20) that Southeast 
could not continue without Federal certification because such 
continuation would be ‘‘contrary to the facts and the com- 
mon sense of the situation’ and that ‘‘there could be no rea- 
sonable expectation of continued service beyond the date of 
the Board’s decision”? except by a subsidized carrier. The 
Board made no such finding. The opinion, as written by the 
Board, cannot be sustained without counsel making factual 
assumptions in an attempt to fill voids left by the Board’s 
failure to consider and resolve decisive issues of fact. The 
CAB Brief does not claim that the Board made a finding that 
Southeast would discontinue operations if it did not receive 
a Federal certificate. The Board could not have made such 
a finding because the record would not support it. The 
thoughtful dissent of Member Minetti specifically pointed 
out that there was no basis for such a finding when he said: 


“‘Second, the consequences of duplicating the ser- 
vices of a non-subsidized, intra-state carrier with a 
Federally subsidized local service carrier, even an 
unwilling one such as Southern, are disturbing. On 
the one hand, Southern may divert enough traffic from 
Southeast to cause that carrier to suspend its opera- 
tions. On the other hand, because of the obvious pref- 
erence of Tennessee residents for Southeast’s service 
and because of its superior equipment, Southeast 
may successfully continue operations over the more 
populous cities of its present route, with consequent 
large increase in Southern’s subsidy costs.’? (App. 
A to Main Brief, pp. 44-45.)* 


In an attempt to support its assertion that Southeast 
would go out of business unless it received a Federal cer- 
tificate, the CAB Brief cites (p. 19) a portion of the testi- 
mony of Southeast’s President, Mr. E. Ward King, to the 
effect that Southeast’s stockholder, Mason and Dixon Lines, 
Inc., would continue its financial support of Southeast at 
least until the issue of certification was resolved. Under- 
standably Mr. King made no definitive commitment as to 


* Emphasis supplied throughout this brief. 
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how long Mason and Dixon would continue to lend support 
to Southeast, but in response to the direct question whether 
there was any limit on the amount of advances that Mason 
and Dixon would make to Southeast or on how long they 
would continue, Mr. King was unequivocal that there was 
no such limit (Rec. 3502). Nowhere in his testimony, or 
anywhere else in the record, is there any implication that 
Southeast would terminate its operations if it were not 
certificated and the Board made no such finding.* There is 
no indication in the Board’s opinion as to how these portions 
of Mr. King’s testimony were interpreted by the Board, or 
whether they were even considered. But a finding so vital to 
the Board’s case cannot be injected into these proceedings 
on the mere surmise of its counsel Argument, however 
eloquent, is no substitute for evidence. When, as here, the 
missing evidence and the missing finding are absolutely 
essential to support the Order, the Order must fall. 
Southern’s Brief concedes that the Board did not con- 
sider the adequacy of Southeast’s existing service, but 
contends that ‘‘there was no occasion for respondent to 
consider the ‘adequacy’ of petitioner’s existing service.’’ 
(Southern’s Brief, p.15). This concession by Southern that 
the Board did not consider the adequacy of the existing 
service is factually accurate, but Southern’s argument that 
it was not necessary for the Board to do so is flatly contra- 
dicted by the authorities. No principle is better estab- 
lished in the regulation of common carriers than that the 
duplication of services will not be authorized unless clearly 
required by the public convenience and necessity.** There 
is no dispute that the duplication of air services is not 
required in Tennessee. As the CAB Brief concedes (p. 18) : 


* The contention in the CAB Brief that Southeast was prepares to 
iy 


go out of business because of its initial losses is also refuted fact 
that pants these proceedings Southeast offered to serve indefinitely a 
substan’ portion of its existing route without benefit of a Federal 
subsidy. (Rec. -) 

** Texas &c. RR. Vv. Northside Ryn 276 U. S. 475, 479 (1928); 
Ches. & Ohio Ry. Vv. United States, 283 U. S. 35, 42 (1981) ; N. ¥. Central 
Securities Co. V. U. S., 287 U. S. 12, 25 (1932); Texas v. United States, 
292 U. S. 522, 530-1 (1934); Mackay Radio & Tel. Co. v. F. C. C., 68 
U. S. App. D. C. 336, 97 F. 2d 641, 643 (1938) ; United Restriction Case, 
21 C. A. B. 767, 775 (1955). 
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‘“‘At no time did any applicant or civic intervenor 
remotely suggest the need for more than one carrier, 
least of all the agency.”’ 


In the circumstances, it is untenable to contend, as Southern 
does, that the Board had no occasion to consider the extent 
to which Tennessee’s needs were already being met by 
Southeast. The Board’s failure to recognize that 
Southern’s Tennessee route would duplicate Southeast’s 
existing routes violates the Board’s duty under the Federal 
Aviation Act and is opposed by decision after decision of 
the courts, other regulatory agencies and of the Board 
itself.® 

Of course it is possible that Southeast may eventually 
go out of business if it does not obtain the advantages of 
Federal certification, particularly if Southern, with a 
Federal subsidy, duplicates Southeast’s service. On the 
other hand, it is well known that the early years of every 
major air line in business today were marked by substantial 
financial losses. Southeast, with the substantial invest- 
ment it has already made, may well be over its most difficult 
years financially. In view of the unanimous community 
preference for Southeast’s services over those of 
Southern—a preference that is justified by Southeast’s 
convenient schedules and superior equipment, including Con- 
vair service—the possibility that Southeast will be able to 
compete successfully with Southern cannot be foreclosed. 

Southern’s Brief, apparently recognizing the lack of 
factual support for the assertion that Southeast will go 
out of business, raises a further point—not suggested in the 
CAB Brief—that Southeast’s position is that the ‘‘Board 


* North American Airlines v. C. A. B., 99 U. S. App. D. C. 55, 23 

F. 2d 209 (1956) ; Ratner v. United States, 162 F. Ee 518 (S. D. i, 
1957), aff’d 356 U. S. 368 (1958) ; Hudson Transit Lines v. United States, 
82 F. suppres 153, aoa (S.D.N. ¥. 1948), aff'd 338 U.S. 802 (1949); 
L.A. Tue Lines v. United States, 115 F. Supp. 647 (E. D. eee 
1953) ; rash Prete Freight v. United States, 60 F. Sw UPR 520 ¢ 
Wash. 1945) ; Norton Common Carrier Application, 1 M. C. C. 114, ies 
(1936) ; Pomprowitz Extension-Packing House Products, 51 M.C. C. 343, 
349-50 (1950) ; Pan Am. Airways, Inc., Los Angeles-Mexico City Op., 

2C.A.B. 807, 821 (1941); Northwest "Air. et ala, Chicago-Milwaukee- 


New York 6 C. A.B. 217, 282 soe ‘ae Valley Case, 8 C. A.B. 
Mid-C wm Ci 


726, 731, 733 (1947); ont. A’ 8-St. Louis Operation, 

2C.A.B. $. ye ie (1940) ; Colonial Arr. t al., Washington-Ottawa- 
5; Tpoerete 6 C. B. 481, 506 (1945) ; cael “World-Pan Am., London/ 
FrankfustRome § Service, 20 C. A.B. 441, 443 (1955). 
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cannot authorize interstate service if any portion of such 
authorized service will duplicate in part the service being 
provided by Southeast in its intrastate operations’? (p. 16). 
Southern then goes on to state: 


‘¢Petitioner’s contention, in effect, is that once 
respondent Board found that petitioner was not fit, 
willing and able to provide the interstate service it 
applied to provide, that the Board was powerless to 
authorize Tennessee service by another carrier, even 
if the public convenience and necessity requires 
it.”? 


Southeast never argued that the Board was powerless 
to provide additional service required by the public con- 
venience and necessity. Southeast did and does point out 
that the Board never found, nor was there any basis for 
the finding, that public convenience and necessity required 
additional service in Tennessee.* Except for Huntsville, 
Alabama (which already receives trunk and local airline 
service) Southeast is providing service—excellent service— 
at every one of the contested points awarded to Southern 
that has an airport. Southeast is clearly correct in urging 
that such service must be considered by the Board before it 
decides that ‘‘public convenience and necessity’’ require 
the expenditure of over $500,000 a year in Federal funds 
to provide service to the one point that Southeast does not 
serve. The Board must also consider, as it failed to do, the 
superiority of Southeast’s existing service to that which 
could be supplied by Southern. This case does not involve 
the duplication of a ‘‘part’’ of existing services; it involves 
the duplication—with inferior equipment—of virtually all 
existing services.°* 

The CAB Brief and Southern’s Brief both concede that 
the Board did not consider the adequacy of existing air 


_ * As pointed out above, the CAB Brief emphatically concedes this 


** Southern also seems merely captious in devoting several pages 
(Southern Brief, pp. 18-20) to illustrate that the Board was in fact 
aware that Southeast’s application and evidence were before it. South- 
east has not denied this.’ South s point is that in one vital 


ithe respect, 
r the adequacy of existing service, Southeast was completely 
ignored. 
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service. Yet the Board was under a statutory duty to con- 
sider and make findings on such adequacy. As the Board 
failed to perform that duty, this ground alone compels that 
the award of the Tennessee routes to Southern be set aside. 
Quite apart from the question of the Federal certification 
of Southeast, the award to Southern cannot stand. 


Il. 


The Board arbitrarily applied to this case its policy 
against certificating an air carrier that is controlled by 
a surface carrier. 


Southeast’s main Brief argued (pp. 17-23) that the 
Board was wrong in applying its policy to deny certification 
of Southeast on the ground that it is controlled by a motor 
carrier of freight, Mason and Dixon Lines. It was pointed 
out that the only reasons for such policy were that such con- 
trol might (1) retard air service development and (2) 
restrain competition, and that both of these reasons are 
wholly inapplicable here where Southeast’s stockholder is 
a trucker of freight only and carries no passengers. 

The CAB Brief disputes Southeast’s position on the 
ground that Southeast at all times indicated its willingness 
to accept divestiture (pp. 21-22) ; that even if Southeast did 
not indicate such willingness the Board’s policy as to 
divestiture is applicable (pp. 22-25); and that if the 
policy is applicable Southeast’s only grounds for demon- 
strating the compelling reasons for excepting it from such 
policy is ‘‘the story of its life’? (p. 24). 


Southeast’s “Willingness” to Accept Divestiture. 


The Board’s first argument is based upon a distortion 
of Southeast’s position. In its brief to the Examiner, South- 
east strongly urged that none of the reasons for divestiture 
existed and that divestiture should not be ordered. After 
the Examiner ordered divestiture, Southeast challenged his 
ruling. The Board agreed that the Examiner had erred in 
construing divestiture as a legal requirement, but the Board 
then went on to state that it was ordering divestiture on 
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“policy grounds”. Southeast does not contend that any 
grounds upon which the Board were to order divestiture 
would be ‘‘arbitrary or illegal’’; it does contend that the 
Board’s action in employing wholly inapplicable policy con- 
siderations to support its requirement of divestiture is arbi- 
trary and illegal.® Southeast has never argued that the 
Board could not order divestiture if soundly based policy 
considerations demanded it. Southeast never conceded, how- 
ever, that divestiture could be ordered where there was no 
sound basis for such requirement. In this case, there is no 
sound policy ground for ordering divestiture. However, 
Southeast repeats its previous statement that if the Board 
does, on justifiable grounds, order divestiture Southeast is 
willing to accept certification on that basis. 


The Arbitrary Nature of the Board’s Divestiture 
Requirement. 

As pointed out in Southeast’s main Brief (pp. 19-23), 
the policy considerations relied on by the Board in order- 
ing divestiture have no application to Mason and Dixon’s 
control of Southeast. Once again, an essential finding by 
the Board is lacking. Instead, there is merely an assertion 
that first appears in the CAB Brief. In an effort to justify 
the application of the American President Lines case®® to 
Southeast’s case, the CAB Brief introduces a new theory, 
never considered by the Board, that there is a “‘latent”’ 
conflict of interest between Mason and Dixon and Southeast, 
arising from the latter’s freight-carrying potential. Local 
service carriers have been in operation for more than 15 
years and to date their freight traffic constitutes a negligible 
percentage of their total income.*** Southeast does not argue 

* The ion in the CAB Brief (pp. 21-22) that Southeast did not 
urge this point to the Board is in error. Southeast’s petition to the Board 
for reconsideration, under the heading “The Findings with Respect to 
Southeast are Arbitrary and Contrary to the Evidence”, 
attacked the Board’s ao area of divestiture and urged the arguments 
that = — made in Southeast’s Brief (at pp. 62-82) submitted to the 

** American President Lines, et al., 7 C. A. B. 799 (1947). 

#** Revenues received by local service carriers from freight operations 
constituted approximately 3% of their total revenues, exclusive of subsidy 


revenues, as of September 30, 1959 (Quarterly Report of Air Carrier 
‘ iat Statietics, September, 1959). 
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that this freight traffic might not increase, although this 
seems unlikely to happen. It is for the Board, however, not 
its counsel, to decide whether potential freight traffic is 
sufficient justification to insist that a truck line that carries 
only freight cannot control a local service air carrier of 
passengers that carries a negligible amount of freight. 

Nowhere in its opinion does the Board allude to the 
potential development of freight, and there are cogent rea- 
sons why it might not anticipate such development. The 
most apparent reason is that local service air carriers are 
at an inherent disadvantage in attempting to compete with 
truck or rail lines for short distance hauls. Only very 
specialized types of freight will warrant the higher cost 
and increased amount of handling required in air transport, 
particularly where the saving in time on the short hauls is 
relatively small compared with long hauls. If future freight 
competition had been considered a factor by the Board, it 
might well have decided to issue a certificate to Southeast, 
subject to possible future divestiture if the development of 
local service freight carriage did in fact materialize. A 
matter as complex as this should be focused upon and dealt 
with by the Board itself. The problem should not be resolved 
in a brief of its counsel. Southeast does not contend that 
the Board may not, for some policy reason that it has not 
yet articulated, require divestiture. It does contend that the 
situation presented in these proceedings is entirely different 
from that dealt with in the American President Lines case, 
that the policies underlying that case have no application 
here, and that such policies were the only basis given by the 
Board for its decision. 


Public Interest Considerations. 


The CAB Brief refers to the public interest consider- 
ations mentioned by Southeast as warranting certification 
without divestiture and ironically characterizes these as ‘‘in 
essence but the story of its life” (p. 24). If by this, Board 
counsel imply that valiant and pioneering efforts to pro- 
vide needed air service to a State should not be given sub- 
stantial consideration, they are very much in error. When 
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“the story of Southeast’s life’? contains well-documented 
chapters showing the build-up of air travel by an unsub- 
sidized air service that has met with the complete enthu- 
siasm and support of the communities served, and has pro- 
duced an existing state-wide service undeniably superior to 
that offered by those who would now enter the field, the 
public interest calls for most careful examination of the 
applicability of any ‘“‘policy’? that would run directly 
counter to the Board’s statutory duty to promote, encour- 
age and develop civil aviation. 

No effort is made in the CAB Brief to deal with the 
public interest considerations demonstrated by Southeast. 
By their cavalier dismissal of these considerations, Board 
counsel indicate that there could never be sufficient public 
interest to depart from the Board’s ‘‘policy’’. Thus, they 
implicitly concede Southeast’s contention that the Board is 
not applying a policy at all, but is instead rigidly imposing 
requirements, not compelled by statute, without regard to 
the actual circumstances. 

The Board has been absolutely inflexible on this. It has 
never certificated an airline that is controlled by a surface 
carrier. The CAB Brief makes no attempt to distinguish the 
numerous ICC cases that adopt a flexible approach to a 
concededly analogous statute. No doubt the Supreme Court 
expects restraint in the exercise of administrative dis- 
cretion, but the American Trucking case® indicates that the 
Supreme Court does not expect an agency to abdicate its 
statutory responsibilities and blindly apply an exclusionary 
rule regardless of circumstances. 


* American Trucking Asens. Vv. United States, 355 U. S. 141 (1957). 
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Ill. 


The Board wrongfully reversed the Examiner’s 
finding that the public interest required certification of 
Southeast. 


Southeast’s Fitness. In its supplemental opinion and 
order on reconsideration (Ree. 15,634),* the Board con- 
cedes ‘‘some testimony of a possible willingness and ability 
on the part of Mr. King to invest additional funds in the car- 
rier.”? The Board then flatly and erroneously states ‘‘there 
is no evidence of financing by persons dissociated from 
Mason and Dixon’? (Rec. 15,660, note). The glaring char- 
acter of this error is made apparent by the following state- 


ment in the CAB Brief (p. 31): 


‘‘He [Mr. King] subsequently stated that ‘I have 
no doubt but what the stock can be sold in Southeast 
Airlines’ (Tr. 3514). Upon being asked if this meant 


sale ‘to people not affiliated with Mason and Dixon,’ 
he answered in the affirmative (id.).’’ 


The Board in its opinion stated: 


“(Nor is there any evidence by Southeast indicat- 
ing how it intends to manage its operation if it is no 
longer controlled by Mason and Dixon lines or that 
it possesses the organization necessary to operate a 
certificated local service airline’ (Rec. 15,076). 


The suggestion in the CAB Brief that Mr. King’s man- 
agerial role in Southeast was contingent upon control by 
Mason and Dixon is without basis. There was n0 such 
contingency expressed by the Board itself when it said 
‘the record shows Mr. King intends to devote 90% of his 


* Since Southeast’s main Brief was filed, the Board has denied by 2 
2-1 vote Southeast’s petition for reconsideration, reargument and rehear- 
ne Surprisingly, the opinion of the two Members voting for denial 
(Durfee and Gurney), a8 well as the dissent of Member Minetti, fur- 
nishes additional evidence that this petition is well-founded and that 
Southeast is entitled to the relief soug! t. The two new Members of the 
Board did not participate in the petition for reconsideration. 
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time to his duties as President of the airline’’. Certainly, 
Mr. King would be allowed to make some investment in 
Southeast, short of control, and his continued interest 
would extend to participating in the management. 

Southeast, in its main Brief, demonstrated that there 
was, in fact, evidence with respect both to financing and to 
management (pp. 24-25). The CAB Brief, in effect, con- 
cedes that, contrary to the Board’s assertion, there was 
evidence but it then states that such evidence was insufi- 
cient. Again, counsel for the Board, not the Board itself, 
makes the finding of fact. There is a vital difference 
between making a finding based upon a weighing of all the 
evidence and making a finding without considering the 
evidence submitted by one of the parties. 

A reading of the Board’s opinion provides no answer 
to the question whether Mr. King’s testimony as to financ- 
ing was ever even read or considered by the two-member 
majority of the Board. The Board’s glaring error men- 
tioned above certainly demonstrates that the two members 
in the majority were completely unaware of what the record 


showed as to a most important fact. If they were as ill- 
informed on other facts of record, it would help explain 
why they reversed the findings of the Examiner, who was 
actually present when the testimony was given, and why 
they disagree with Member Minetti, whose dissents reflect 
a most thorough study of the record. 


The Superior Benefits Offered by Southeast. The costs 
to the Government of awarding the Tennessee routes to 
Southeast as opposed to Southern are reviewed in the CAB 
Brief, which contends (pp. 33-37) that Southern’s service 
would be provided at less cost to the Government, and that 
service to points on Southern’s existing routes outside of 
Tennessee could be provided Tennessee residents. 

The cost picture presented in the CAB Brief is unreal- 
istic. First, Southeast has offered to serve all the major 
Tennessee points without the benefit of any subsidy. On 
that ground alone, the cost to the Government would be 
appreciably less if the award were made to Southeast. In 
addition, the costs of Southern’s service noted in the CAB 
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Brief do not include the costs of west Tennessee service 
which were included in Southeast’s estimates. 

The make-weight nature of the ‘‘beyond-segment bene- 
fits’? to be offered by Southern is apparent from the uncon- 
troverted testimony of Southern’s own Director of Research 
in the following exchange before the Examiner: 


‘<Q, [Representative of Jackson, Tennessee] Mr. 
Courtnay, based on your research and knowledge of 
traffic, is it not a fact that historically, even back to 
the covered wagon, the traffic flow through that area 
of Tennessee and all through Tennessee is to the 
southwest and northeast? 

‘¢A. T think in the majority, yes’’ (Rec. 3972-73). 


Southern serves only points to the south and southeast of 
Tennessee; it serves neither the southwest nor the north- 
east (Appendix A, Southern’s Brief). Further, if Southern 
encourages connections with its other local flights, to points 
admittedly having little community of interest with Tennes- 
see, it will be subverting its primary purposes as a local 
service carrier, namely to provide ‘‘short-haul commuter 
service’? within the state* and to make connections with 
the trunk lines operating to points outside the state. 

In their discussion of comparative services, neither the 
brief of the Board nor of Southern contains any mention of 
Southeast’s pressurized Convair service as compared to 
service by Southern’s fleet made up entirely of DC-3’s. This 
undeniable superiority far outweighs the ephemeral, if 
any, benefits of unspecified and undocumented ‘“‘beyond 
segment benefits’’.** 


*The CAB Brief notes (p. 9) that it was to provide this service 
that the Board considered Federal subsidization of a local carrier in 
Tennessee to be necessary. 


** In other cases, the Board has treated such benefits, even where 
clearly evident, as merely collateral in local service proceedings. 
California-Nevada Service, Reopened, 15 CAB 11, 16 (1952); Eastern 
Air Lines, Ine., Route Consolidation Case, Order No. E-11606, July 23, 
1957, (concurring opinion) ; Examiner’s Initial Decision, Piedmont Local 
Service Area Investigation, Dkt. 5713, et al. The Board has recognized 
the importance of requiring local service carriers to maintain “adequate 
service at the smaller points for whose needs we established this class of 
carriers and to inhibit these carriers from diverting their attention to 
the longer haul traffic which is the primary service responsibility of the 
eon e operators”. Service to Trenton Case, 20 CAB 290 at 291 
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IV. 


Southeast was denied the full and fair hearing 
required by statute and by the Constitution. 


Withdrawal of Southern’s Application. A major point 
made by Southeast as to Southern’s application is ignored 
jn both the CAB Brief and Southern’s Brief. At the pre- 
hearing conference, the parties were directed to present 
evidence to support their applications. Southern’s failure 
to present such evidence with respect to Tennessee service 
was understandably construed, for all practical purposes, 
as a withdrawal of its Tennessee application and the sub- 
sequent statements of Southern’s witnesses were consistent 
with such a construction. 

The CAB Brief mentions (p. 39) that Southeast cross- 
examined Southern’s witnesses and referred to Southern 
as one of the ‘‘other applicants’? in its brief to the Exam- 
iner. Early in the proceedings Southeast’s counsel gave 
notice that he would cross-examine all the witnesses of 
local service carriers to show that because such carriers 
were not rendering truly local service their indirect costs 
were unnecessarily high. Tt was made clear that such 
eross-examination was to be for the purpose of demonstrat- 
ing that Southeast, a determined small carrier which was 
willing to give true local service, could present a differ- 
ent and lower cost picture.* Cross-examination for this 
purpose was not directed to the fitness of the carrier, 
nor was it based upon any recognition of the carrier as & 
competitive applican wt 


Mr. Beitel [Counsel for Southeast]: [ 

the reason that you do have th i 

direct is because the local 1 

do the job they. should do, that is, to provide 1 

they are spending & lot of time and money on 

sary expenditures. e 2 
Examiner Pfeiffer: And what witness will testify to that? 
Mr. Beitel: The witnesses for the local service carriers as they 

come on. 
Examiner Pfeiffer: You mean on cross-examination? 
Mr. Beitel: Yes, sir.-- 


** Southern’s Bri 


that Southern was still 
turally would 
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As to the references to Southern as an ‘‘applicant”’, 
excerpts quoted in Southeast’s main Brief (p. 31) show 
that Southern did desire to be considered for a service 
to one point in Tennessee, Jackson, (as contrasted with 
Trans-Texas which requested that it be considered for 
all Tennessee points) and thus it was necessary for South- 
east to refer to Southern as an applicant in its brief to the 
Examiner. On the very page of such brief cited in the 
CAB Brief, Southeast noted that Southern had withdrawn 
its application for all Tennessee points except Jackson. The 
question of service to Jackson has not been decided by the 
Board. As to those Tennessee points on the routes which 
were awarded, Southern did not submit a shred of evidence 
and the parties reasonably considered the application with- 
drawn. 

That Southeast and the Examiner were not alone in 
their view of Southern’s application is demonstrated by the 
following facts: (1) Southern did not except to the 
Examiner’s finding that its Tennessee application only 
extended to Jackson; (2) in Piedmont’s brief to the 
Examiner in support of its Tennessee application (which 
did not include Jackson), Southern is not even mentioned 
as a competing applicant; (3) the Bureau of Air Opera- 
tion’s brief to the Examiner deals only with Southern’s 
Jackson application; (4) at the hearings, Delta Air Lines 
(which was a party to the area proceedings), in cross- 
examining a Southern witness, referred to ‘“‘the Tennessee 
operation which Southern originally contemplated and sub- 
sequently abandoned”’—Southern did not except to this 
characterization (Rec. 4341); and (5) Trans-Texas, in its 
oral argument before the Board, stated (p. 33), ‘‘Southern, 
prior to the hearing, abandoned all of its proposals to be 
extended into Tennessee except to include Jackson, Ten- 
nessee, as an intermediate point between Atlanta and 
Memphis.’’ 

Southeast (as well as the Examiner and the other 
parties to the proceeding) could not have foreseen that the 
Board would give any consideration to those portions of 
the application of a carrier concerning which it persistently 
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declined to offer evidence, despite instructions to the con- 
trary in the pre-hearing order. 


Reliance on Non-Record Material. Southeast pointed 
out in its main Brief (pp. 34-36) that although Appendices 
D and E to the Board’s opinion were used by the Board as 
the factual support for its award to Southern, they were 
not introduced as evidence. The CAB Brief concedes (p. 
43) that ‘‘no estimates of Southern’s subsidy requirements 
for the route here involved were introduced into evidence”’; 
it argues, however, that it was unnecessary for the esti- 
mates to be introduced as evidence because they are based 
partially on data that was allowed as evidence by stipula- 
tion. The CAB Brief states that Southeast was not denied 
_ the right to cross-examine with respect to Appendices D 
and E, and that the questions it might ask with respect to 
such Appendices have been answered. 

Nowhere does the CAB Brief attempt to respond to 
the statement of Mr. Justice Brandeis cited in Southeast’s 
main Brief (p. 36). The reason is clear—Southeast was 
prejudiced by the Board’s action in the exact manner con- 
demned by the Supreme Court in United States v. Abilene 
and So. Ry., 265 U. S. 274 (1924). The CAB Brief refuses 
to recognize that Southeast had no reason to cross-examine 
Southern on the mass of evidence which it submitted in 
connection with its non-Tennessee applications and thus, 
so far as Southeast is concerned, this evidence is untested. 
The documents in which Southeast did have an interest— 
the Appendices—were never submitted as evidence. 

The fact is that the Board could make an estimate of 
Southern’s subsidy requirements only by relying on data 
that Southeast had no reason to examine and by making 
assumptions which were not even suggested on the record. 
The CAB Brief does not attempt to show how or where any 
of the assumptions with respect to aircraft utilization and 
rotation, schedules or performance factors are based on 
matters of record. The CAB Brief cites Market Street 
Railway v. Commission, 324 U. S. 548, 562 (1945) as sup- 
porting the Board’s action. That case simply does not 
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apply to the situation where a party has in effect been 
deprived of the right to cross-examine on a vital point 
considered by the Board.* 

The data used were not from petitioner’s reports, and 
the use is not an ‘‘incidental reference’’ but the only basis 
for the decision. The Board did what the Supreme Court 
held must not be done in adversary proceedings. United 
States v. Abilene & S. R. Co., supra. The Board’s action 
would nullify the right to a hearing—‘‘for manifestly there 
is no hearing when the party does not know what evidence 
is offered or considered and is not given an opportunity 
to test, explain, or refute.’’ Interstate Commerce Comm. 
v. Louisville & N. RB. Co., 227 U. S. 88, 93 (1913). 

Although the CAB Brief states that Southern made a 
showing as to ‘‘the number of additional aircraft needed if 
all of its proposals were granted’’ (p. 42), such showing 
does not include any proposals as to east Tennessee; the 
‘“‘considerable evidence’? introduced regarding the addi- 
tional capital needed to acquire the aircraft and establish 
new stations all related to areas in which Southeast was 
not interested; the ‘‘demonstrated’’ availability of neces- 
sary financing, was the financing required to serve the non- 
Tennessee points.°* 

The questions posed by Southeast in its brief still remain 
unanswered. In order for an adversary proceeding to have 
any meaning a party must be aware of the identity of the 
competing party. 


* The Supreme Court stated in Simmons y. United States, 348 U. 8. 
897 (1955) vakat, * “The holding of the Market * Street Railway Case was 
that the Due Process Clause was ‘not to be trivialized by formal objec- 
tions that have no substantial bearing on the ultimate rights of parties,’ 
that the Commission could make ‘incidental reference’ to the railroad’s 
Send wit race ores neiomen” S600. AB 
record, without introducing reports in evidence.” 348 U.S. 405. 


**In connection with the “demonstrated” stetement het 


ee 
ast had ae ee pet raver 


for additional tote: 
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Member Minetti pointed out that 


“the majority appears to be saying that direct 
evidence and cross-examination on any particular 
route application are of limited value. The view, if 
accurately expressed, strikes at the heart of the hear- 
ing process’’ (Dissent to Supp. Op. p. 2). 


So far as Southeast is concerned, Southern was a com- 
petitor for only one point, and as to that point there was 
little reason to anticipate that Southern would incur any 
substantial additional expenses. In addition, because it 
was only one point, Southeast could reasonably assume that 
Southern would not be certificated. Other applicants had 
indicated their desire to serve the needs of the entire State 
of Tennessee. Thus, there was no occasion for Southeast 
to undertake an analysis of Southern’s figures or to refute 
Southern’s contentions. If Southeast were a competitor of 
Southern to any significant extent, then it would have cross- 
examined Southern with respect to those matters that con- 
stituted the underlying assumptions of the Board’s findings 
as incorporated in the Appendices. 


Deferral of Western Tennessee Application. The point 
is made in the CAB Brief that the record shows the need 
for air service for the entire State of Tennessee as well as 
east Tennessee alone. However, it is quite another thing to 
say that because the record shows this, Southeast was not 
denied the opportunity to meet the issue, raised by the 
Board for the first time in its opinion, of which carrier 
would best serve east Tennessee standing alone. Southeast 
properly assumed that an award would be made for the 
entire state of Tennessee and directed its proof accordingly. 
That such proof also bore upon its capacity to serve east 
Tennessee does not dispose of the fact that Southeast was 
misled into arguing the case on issues other than those upon 
which the decision ultimately was based.* 

* Southern’s Brief (p. 25) attributes significance to the fact that the 
Board said the case would be “considered” on a statewide basis, but that 


it did not promise it would be “decided” on that basis. This seems an 
extremely contentious point and, in context, there is no substance to it. 
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The CAB Brief says that ‘‘Petitioner apparently has no 
quarrel .. . with the Board’s failure to defer its west Ten- 
nessee service proposal for later consideration along with 
Lake Central’s’’ (pp. 7-8). Southeast’s application before 
the Board covers west Tennessee as well as east Tennessee 
points. If the Board is reversed as to its east Tennessee 
decision then, of course, Southeast’s application for west 
Tennessee will also have to be considered. The question of 
deferring Southeast’s west Tennessee application is inex- 
tricably tied into this proceeding and no separate issue with 
respect to it is raised, but CAB counsel are in error if they 
think that this means Southeast acquiesces in the Board’s 
deferral of the west Tennessee question as to all interested 
parties except Southeast. Southeast believes such action 
was improper and thought, along with Member Minetti, that 
this was simply an oversight by the Board. 


Conclusion. 


It is clear that the award of the Tennessee routes to 
Southern cannot stand. It is equally clear that Southeast 
has not received fair treatment from the Board. Southern 
extravagantly claims (p. 26) that fair treatment of South- 
east in this proceeding would ‘‘injure the travelling public 
and the national air transportation system’? and would 
‘result in serious delay and deterioration of the regulation 
of air transportation.’? Southern also claims that if the 
“private rights”? of Southeast to a fair hearing were 
granted, it would constitute a ‘‘public wrong.”” These 
claims are nonsense. Southeast’s rights have been ignored. 
The public interest, as well as that of Southeast, can only 
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benefit if this Court recognizes those rights and grants the 
relief requested. 


Respectfully submitted, 


Ross Rem, 
Gzratp M. Oscar, 
40 Wall Street, 
New York 5, New York. 


James L. Bomaz, Jz, 
New Cooper Building, 
Shelbyville, Tennessee. 


Arszrr F. Berren, 
905 American Securities Building, 
Washington 5, D. C. 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,566 


SOUTHEASTERN AVIATION, INC., 
Petitioner, 
Vv. 
CIVIL AERONAUTICS BOARD, 


Respondent, 


LAKE CENTRAL AIRLINES, INC., 


| 
SOUTHERN AIRWAYS, INC., 
TENNESSEE AERONAUTICS COMMISSION, | 


Intervenors. 


——_—_—_—_—_—————— 


PETITIONER'S PETITION FOR REHEARING 


—_—_— 


The Civil Aeronautics Board misled and mistreated 
petitioner, and this Court has affirmed the order. Petitioner 
feels that it possibly may not have fully enn case 
because the Court raised issues not before the Board and 


supplied findings which the Board did not actually make. 


For the reasons herinafter stated, rehearing should) there- 


fore be granted. 
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I. THE COURT HAS SUPPLIED FINDINGS WHICH THE 
BOARD DID NOT MAKE. 


The Court holds at page 4 of its opinion that the 
Board specifically found a need for federally certificated 
service in Tennessee because of the "inconvenient bus or 
automobile travel." The Board did so find, but, in making 
the finding, the Board relied on the bus and automobile 
travel and ignored petitioner's existing air service. This 
is shown by the exact words of the finding, the Board saying 
only: 


"Tennessee has had a significant population and 
economic growth in the past several years, and 
many of the smaller cities throughout the State 
are becoming highly industrialized, thus in- 
creasing their need for better and more rapid 
transportation facilities. At the same time, 
rail service to many of these communities is 
either being drastically curtailed or entirely 
eliminated. AS a consequence, many cities in 
this area must rely on either inconvenient and 
time-consuming bus service, or private automobile, 
for the accomodation of their business and rec- 
reational travel. In the modern business world, 
this type of transportation is not properly 
adaptable to the needs of industrial and com- 
mercial enterprises and their future development. 
We agree with the contentions of the Tennessee 
cities and the Aeronautics Commission of that 
State that air service would provide substantial 
public benefits and is necessary if the potential 
of the State as a growing industrial area is to 
be fully realized." (J. A. 298A-299A) 


Nowhere in its findings of public convenience and 
necessity did the Board ever make reference to the fact 


that adequate air service or any air service is available 


by Southeast. 
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The Court says "the problem was not whether 
existing state service was adequate." In so holding, 
Court upsets a cardinal rule of public utility law. 1 
has always been the duty of the regulatory agency to ¢con- 
sider the existing services before it can lawfully certifi- 
cate a new service. This does not mean than an existing 


operation “is entitled to immunity from competition under 


any and all circumstances," but it does mean that there 
must be findings made that the public interest requires 
‘tthe benefits of an improved service without being unduly 
prejudicial to the existing peace When the Board 


ignored the existing services in making basic findings 
| 
of convenience and necessity it erred, and this error should 


not be allowed to stand. 


It is true, of course, that the Board. found that 
service should be provided at certain smaller cities which 
petitioner was not then serving, and, if the Board had 
stopped there, its decision would probably have been correct. 
The Board went further, however, and certificated service 
over Southeast's existing route without ever considering 
the existing service in determining the public convenience 


| 
amd necessity. One issue of public convenience and necessity 


1/ Hudson Transit Lines v. United States, 82 F.Supp. 153, 
T37, (S.D. N.Y. 1948) aff'd 338 U.S. 802 (1949). 


ae 


which, up to now, has always been an issue in new route 
cases before the Board, is whether the "public purpose 
can be served adequately by existing transportation 
Ee This Court has approved the Board*s ac- 
tion in considering all the existing services when 
determining the requirements of the public convenience 
and necessity. Is the Court now prepared to let the 
Board make findings of public convenience and necessity 


by ignoring the existing service? 


This Court can affirm the Board's order only 
by supplying a finding which the Board did not make. The 
Court bases its decision on the statement “the total 
record indicates that Tennessee can gain adequate local 
air service only through a federally certificated line." 
Petitioner can conceive of a case in which the Board 
could reach such a conclusion. However, the Board never 
reached such a conclusion in this case. And it is the 
Board's obligation to make the finding. Even if the 
Board could have decided the case against petitioner, 
petitioner is entitled to have the reason stated by the 


Board and not supplied by the Court. 


2/ Pan An. Aseways Inc., Los Angeles-Mexico City Op., 


3/ North American Airlines v. Civil Aeronautics Board, 
edeAPP.D.C. , F. e 
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II. THE COURT MISCONCEIVED ONE PHASE OF 
THE CASE. 


Petitioner apparently did not make clear to the 


Court the exact nature of its case before the Board. The 


Court holds at page 7 of the opinion that "Southeast | 


witnesses testified it could operate the particular route 
at issue without federal subsidy." This testimony was 


| 
limited to one route--not all the routes for which appli- 


cation was made or which were certificated. 
| 


| 
The explanation is that Southeast could, and 


testified that it would, operate its "main line™ between 
| 
Memphis, Jackson, Nashville, Chattanooga, Knoxville, and 


Tri-Cities without subsidy. | 
i 
| 

The Court holds at page 7 of its opinion that 

the question was “which of many competing lines, seeking 


| 

federal certification, among them Southeast, would best 
| 

qualify." While this is an issue as to service to 


Dyersburg, Union City, Paris, and Clarksville, the issue 
was not nearly so simple on the main line route. The 
Board never did face the issue on the main line, and) this 
Court should make the Board face that issue squarely. 
It should be noted that in the connected Piedmont Area 
Case, the Examiner, following the established principles 


of public utility law, found: 
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"at the moment, Southeast is providing ample 
service and, if it is able and does continue, 
it is doubtful whether any federally certifi- 
cated local service involving DC-3 equipment 
could be very successful, unless heavily under- 
written with subsidy. As of January of 1960, 
Southeast provided two Convairs and three DC-3 
round-trip flights a day over the Memphis- 
Jackson segment, service superior to any of 
that proposed here. 
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"This /proposed7 route would not provide any 
services found to be required. It would dupli- 
cate Eastern between Louisville, Bowling Green 
and Nashville, a lightly travelled segment, and 
Southeast between Nashville, Jackson, and 
Memphis. 
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"accordingly, in view of the large amount of 
duplication and the inconsequential volume of 
new service proposed, it is found that this 
route is not required by the public convenience 
and necessity." (Brief for Petitioner, Appendix 
B.) 


If the Board had faced the same issue, as it 


should have, it would have been forced to conclude, like 


its examiner, that Southeast’s main line route was 
adequately served.’ After such a finding, it is more than 
doubtful that it would then have certificated Southern to 


other points in Tennessee. 


III. THE BOARD RELIED ON EVIDENCE NOT OF 
RECORD WHICH THE COURT ACCEPTED. 


Petitioner raised the point on review that the 


Board made certain calculations on which to base its 
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award to Southern. The Court rejected the point on the 


ground that the Board relied upon matters "within its 


special competence.” The Court cited Universal Camera 


Corp. v. N. L. R. B., 340 U.S. 474 (1951), which had not 
been cited by any party, and does not appear to cover the 
point petitioner raised--whether the Board can properly 
rely on calculations and exhibits for the basis of its 
opinion when such calculations and exhibits were never 


introduced as evidence and never even seen by the parties 
| 


until the opinion was released. 
| 

The major premise here is that the Board must 
decide an application for a certificate only on evidence 
properly introduced into the record. In this case, the 
Board was faced with the problem of determining how much 
subsidy would be required if Southern were selected to 
operate the route. Subsidy requirements are the renatt 
of the difference between operating costs and operates 
revenues, with a return on investment added to the "break- 
even" need. These costs and revenues are not, and cannot 
be proved exactly because they relate to a future period. 
However, they can be and are estimated by the parties and 
their forecasts are submitted to all parties in advance 
of hearing. Southeast, Trans-Texas, and Piedmont submit ted 
such forecasts. Southern did not. Much of the hearing is 
devoted to careful testing and cross-examination on the 


forecasts, and, as a result of the hearing, the Examiner 
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and the Board have evidence in the record which often 
causes changes in the forecasts, or even prevents their 


being considered as reliable evidence. 


Southern made no forecasts. To supply this 
deficiency, the Board attached Appendices D and E to its 
opinion. These appendices are the forecasts which Southern 
failed to supply, now supplied by the Board for the first 
time. There is no way for the parties to ascertain and 


point out the extent of error in such forecasts. 


The Board's action is not like that of the 
National Labor Relations Board in the Universal Camera 
Case. There the Labor Board substituted its own findings 
for those of the Examiner on the basis of its considera- 
tion of the evidence in the record. Here the Civil 
Aeronautics Board had no evidence; it prepared it. The 
Board's action in manufacturing and relying on Appendices 


D and E is exactly what the Interstate Commerce Commission 


did when it was reversed by the Supreme Court in United 


States v. Abilene and S. R. Co., 265 U.S. 274, 288 (1924). 
In the Abilene Case the Commission was fixing a rate. 

Here, the Board is' determining the amount of subsidy re- 
quired. The Commission's order was entered after an 
adversary hearing;' so was the Board's. There the carriers 
did not present evidence but only supplied statistical in- 


formation requested of them and submitted the case without 
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argument; Southern did the same with respect to the Tennessee 


routes. 


In the Abilene Case the Commission based its order 
on computations made from certain exhibits of opposing car- 
riers coupled with data from the annual reports of the car- 
riers. Here the Board made its computations on the basis of 
exhibits of other applicants and data in the reports filed by 
Southern. The Supreme Court reversed the Commission for such 


action, and this Court should reverse the Board for the same 


| 
reasons. | 
i" 


It may be that the Board can use the public conveni- 
ence and necessity evidence submitted by Southeast to! support 
an award to Southern, but it cannot use the forecasts of reve- 


nues and expenses of the other applicants to support an award 
| 


to Southern. 
| 
Congress expressly provided in Section 401 of the Fed- 
; | 
eral Aviation Act that an applicant should file an application 
and the Board should hold a hearing, and grant or deny the 


| 
application in whole or in part on the basis of the evidence. 


| 
Instead of following this statutory procedure, 

the Board decided to award a route to a carrier which 

had disclaimed all interest and to do so on the basis of 

after-prepared exhibits which were never introduced as 

evidence and which the parties had no opportunity to rebut 

or test on cross-examination. The Board refused to grant 
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a rehearing after this was called to its attention. It 


is respectfully submitted that, unless this Court changes 


its decision, it will no longer be necessary for appli- 
cants either to file applications for new routes or 
present evidence in support or requests for new routes. 
Instead of following adjudicatory procedures in new route 
cases, aS required by the Act, the Board will be able to 
completely ignore existing services, and lay out new 
routes on the basis of evidence it prepares in camera. 

If the Board is to have such power, the Congress should 
confer it. Until then, the rule that the agency's de- 
cision must be based on evidence introduced as such, 


should continue to apply. 


It is submitted, for the reasons stated above, 
that the Court should correct its decision in this case, 
and enter an order /remanding this case to the Board; and 

_ grant such other and further relief as to the Court may 
seem appropriate. 


Respectfully submitted, 


ALBERT F. BEITEL 


905 American Security Building 
Washington 5, D. C. 


Attorney for Petitioner 
Of Counsel 


MORRIS, PEARCE, GARDNER & PRATT 
Washington, D. C. 


October 6, 1960 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


In the Matter of the Application of 


LAKE CENTRAL AIRLINES, INC. 
: Docket No. 8561 
for amendment of its certificate of : | 
public convenience and necessity 
for Route No. 88 


AMENDMENT NO. 1 TO 
APPLICATION OF LAKE CENTRAL AIRLINES, INC. 
FOR AMENDMENT OF CERTIFICATE OF PUBLIC 
CONVENIENCE AND NECESSITY FOR ROUTE NO. 88 


| 
LAKE CENTRAL AIRLINES, INC. (''Lake Central") hereby amends its 


application in Docket No. 8561 dated February 26, 1957, in the follow - 


ing respects: | 
| 


Delete paragraph No. 4 (page 2) of said original application 
in its entirety and substitute in lieu thereof the following: 


"4, Applicant requests that its certificate of public convenience 


and necessity for Route No. 88 be amended, pursuant to section 401 (h) 


and any other applicable section of the Civil Aeronautics Act of 1938, 
| 
as amended, so as to authorize it to engage in the air transportation 


of persons, property, and mail over the following segments: 
(a) Between the terminal point Memphis, Tennessee, the 
intermediate points Dyersburg, Tennessee, Padacahe Kentucky 
and Evansville, Indiana and, beyond Evansville, (3) the terminal 
point Terre Haute, Indiana and, (ii) the terminal pdint Louis - 
ville, Kentucky. ! 
(b) Between the terminal point Memphis, Renneesces the inter- 


mediate points Jackson and Nashville, Tennessee, Bowling Green 


and Frankfort, Kentucky, and the terminal point Cincinnati, Ohio. 


2-A 
(c) Between the terminal point Memphis, Tennessee, the 
intermediate points Jackson, Tennessee, Clarksville, Tennessee 
Fort Campbell/Hopkinsville, Kentucky, Bowling Green and 
Louisville, Kentucky and, beyond Louisville, (i) the terminal 


point Bloomington, Indiana, and (ii) the terminal point Cin- 


Cinnati, Ohio. es 


Respectfully Submitted, 
LAKE CENTRAL AIRLINES, INC. 


By: 


ert F. Grisar 
Assistant Secretary and Counsel 


October 22, 1957. 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


In the Matter of the Application of 


SOUTHERN AIRWAYS, INC. 


) 
) 
) 
) Docket No, 


under Section 401 of the Civil Aero- ) 
nautics Act of 1938, as amended, for) 
an amendment to its certificate of  ) 
public convenience and necessity ) 


I 
AMENDMENT NO. 1 TO APPLICATION OF | 
SOUTHERN AIRWAYS, INC., TO OPERATE | 
BETWEEN MEMPHIS, TENN., AND ATLANTA, 
GA., VIA INTERMEDIATE POINTS 

| 


Comes now Southern Airways, Inc., and amends its application 
assigned Docket No. 7038 by adding to the route proposed inl said 
application (between the terminals Memphis, Tenn,, and Atlanta, 

Ga. , via the intermediate points Jackson and Nashville, Tenn. 5 
Decatur, Ala,, and the alternate intermediate points Anniston, Ala., 
or Gadsden, Ala,) a new segment between the terminal Nashville, the 
intermediate points Tullahoma and Chattanooga and the terminal point 
Knoxville, Tenn. i 


As so amended the application in Docket No, 7038 is for anew 


route segment as follows: 


Between the terminal point Memphis, Tenn., the 


intermediate points Jackson and Nashville, Tenn. and 


(a) beyond Nashville the intermediate points Decatur, 
i 


Ala. , the alternate intermediate points Gadsden or 


Anniston, Ala., and the terminal point Atlanta, Ga. 5 


and (b) beyond Nashville the intermediate points| 


Tullahoma and Chattanooga, Tenn. , and the terminal 


point Knoxville, Tenn. 
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WHEREFORE, applicant prays that the Board enter an order 


granting permanent or temporary authority to Southern Airways, Inc., 


447 to engage in scheduled air transportation of persons, property 


and mail over a new segment to Route 98 as more specifically re- 


quested hereinabove and granting such other and different relief 


as the Board may déem proper, 


Respectfully submitted, 


SOUTHERN AIRWAYS, INC. 


By: 


Frank W. Hulse, President 
Southern Airways, Inc. 
1140 Brown-Marx Building 
Birmingham, Alabama 


Dated: July 12, 1957 


Communications with respect to this 


Frank W. Hulse, President 
Southern Airways, Inc. 
Brown Marx Building 
Birmingham, Alabama — 


application should be addressed to: 


Cecil A. Beasley, Jr. 

912 American Security Bldg. 

Washington 5, D. C. 
Attorney for Applicant 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


SOUTHEASTERN AREA LOCAL SERVICE CASE 


DOCKET NO, 7038 et al. 


In the matter of the proceeding known as the Southeastern Area Local 


Service Case. 


REPORT OF PREHEARING CONFERENCE HELD ON FEBRUARY 
27, 1957 | 
Pursuant to notice of the Chief Examiner, dated January 25, 


1957, a prehearing conference in the above-entitled matter was held on 
| 
February 27, 1957, at 10:00 a.m. (eastern standard time) in the auditorium 
of the Commerce Building, 14th Street and Constitution Avenue, N.W., 
1/ | 


Washington, D. C. The following appearances were entered: 


Cecil A. Beasley and Frank W. Hulse for Southern Airways, 
Vincent L. Gingerich and Robert L. Clark for Trans-Texas Airways 
John F. Dodge, Jr, for American Airlines 


B. Howell Hill for Braniff Airways, Inc. 


Macon M. Arthur for Capital Airlines, Inc. 


James L, Highsaw, Jr., Keith Kahle and Edwin A. Sultry for 


Central Airlines, Inc. 


.R, S. Maurer, Frank.F. Rox and.D..F, Kell for Delta Air Lines, Inc. 
| 


Harold L. Russell for Eastern Airlines, Inc. 
| 


Theodore I, Seamon and R. G. Coffey for Fransal! Corporation. 
| 


Albert F, Grisard and Lloyd W. Hartman for Lake Central Air 


lines, Inc. 
17 Because of the large number in attendance at the conference it was 


moved to the auditorium from Room 5132 of the same building. 
| 
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Robert B. Hankins for Mackey Airlines, Inc. 

Richard A. Fitzgerald for National Airlines, Inc. 

Hans F. Loeser for Northeast Airlines, Inc. 

James W. Batchelor and James M. Verner for Ozark Air Lines, Inc. 

Frederick A. Ballard for Piedmont Aviation, Inc. 

Albert F. Beitel and James L. Bomar, Jr. for Southeastern 
Aviation, Inc. d/b/a/ Southeast Airlines. 
727 Hon. Kenneth A. Roberts, Congressman, for the Fourth District 


of Alabama. 


Carey Burnett and W. F. McAfee for the city of Albany, Ga. 


Walter R. Brown for the Albany Chamber of Commerce. 

Vincent D. Anderson for the city of Anniston, Ala. and the Annis- 
ton Chamber of Commerce. 

Henry M. Richardson for the city of Bogalusa, La. 

Adlai R. Yates for the Bogalusa Chamber of Commerce. 

James M. Verner for the city of Charlotte, N. C. and the 
Charlotte Chamber of Commerce. 

John C. Newman for the city of Clarksdale, Miss. 

W.-M. Shand for the city of Columbia, S. C. 

J. Glover Wilkins, Jr. for the city of Columbus, Miss. and the 

- Golumbus Chamber of Commerce. 

Dale Miller for the city of Dallas, Tex., and the Dallas Chamber 
of Commerce. 

John A, Reynolds for the city of Decatur, Ga., and the Decatur 
Chamber of Commerce. 

John B, Abernathy for the Department of Defense. 

Hugh W. Wheeless for the Dothan, Ala. Municipal Airport. 

J. T. McGouirk for the Dothan, Ala. Chamber of Commerce. 


A. CG. Neal for the city of El Dorado, Ark. 
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P, G. Anderson for the El Dorado Chamber of Commerce. 


John B. Parramore, Jr. for the Fayetteville Area Industrial 

| 

| 

G. Grier Kirkpatrick for the Chamber of Commerce! of Gainesville 


Development Corporation of Fayetteville, N. C. 


Fila. 


O. L. Andrews for the city of Greenville, S. C. and, the Greenville 
Chamber of Commerce. 


R. B. Meadows, Jr. for the city of Gulfport, Miss. | 


Walter E. Boyd and Joseph A. Foster for the city of Houston, 
| 


Tex. and the Houston Chamber of Commerce. 
| 


5. E. Mitchell for the Huntsville-Madison County, Ala, Airport 


Authority. 


Pat Kelly for the city of Jackson, Miss. | 
| 


Mendell M. Davis and Lee Bonner for the Jackson, Miss. Chamber 


| 
of Commerce. | 
| 


R. Baxter Wilson for the Jackson Airport Commission of 


Jackson, Miss. 


Russell Rice for the city of Jackson, Tenn. 


James L. Highsaw, Jr. for the city of Jonesboro, Ark. 
Neal Thayer for the Trustees of the Jonesboro Metropolitan 


Airport. 
J. W. Perry for the Jonesboro, Ark. Chamber of Commerce. 
John A. Diskin for the Department of Aeronautics of the State 
of Kentucky. 


C. Denton Gibbs, Jr. for the city of Laurel, Miss. | 


Maurice D. Dyer for the city of Little Rock, Ark., |Little Rock 
Municipal Airport Commission, and Little Rock Chamber of Commerce, 
| 
Foster V. Jones for the Director of Airports, Louisville, Ky. 
— —_— | 
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James P, Haynes for the Louisville Chamber of Commerce. 

Dixon McLean, Jr. for the city of Lumberton, N. C. 

Jack Mannheim for the city of Madison, Tenn. 

Moffett Kendrick for Marion County, Fla. Chamber of Commerce. 

Wm. S. Smiley, L. D. Walker and G. Raymer Gaillard for the 
city of Meridian, Miss. and Lauderdale County, Miss. 

C. A. Moore and Will E. Ward forthe Mississippi Aeronautics 
Commission 
728 J. D. Williams for the University of Mississippi, the Board of 
Supervisors of Lafayette County, the city of Oxford, amd the Oxford- 
Lafayette County Chamber of Commerce. 

Louis D. Smith for the cities of Monroe-West Monroe. and 
Alexandria, La., and the Chambers of Commerce of Monroe-West 


Monroe and Alexandria-Pineville Area. 


Robert R, Hale for the Morganfield, Ky. Chamber of Commerce 


W. B. Cameron for the city of Myrtle Beach,S. C, 
Lawrence Dortch and D. L. Lansden for the city of Nashville, 
Tenn. and Nashville Chamber of Commerce. 


Stanley Morris for the Chamber of Commerce of the New Orleans 


Emory S. Akerman for the city of Orlando, Fla. 

Joe W. Clement, Jr. for the city of Pine Bluff, Ark. and the 
Pine Bluff Chamber of Commerce, 

Col. S. C. MacIntire, Jr. for the Airport Commission of Rocky 
Mount, N. C. 

Jack A. Williams, Sr. for the Reynolds Metals Company. | 

General J. J. B. Williams for the Somerset-Pulaski Airport 
Board of Somerset, Ky. 


James E. Martin for the Tennessee Bureau of Aeronautics. 
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Sol Altmen, Joe Feinberg and C. Dewey Norwood for the city 
of Thomasville, Ga. and Thomasville-Thomas County Chamber of 


Commerce. 


William E. Tucker for the Tift County, Ga. Chamber of 


Commerce. 


G. Gerald Kunes for the City of Tifton, Ga. 
| 


James L. Ballard for the city of Tupelo, Miss. 
Pat Daugherty for the Community Development Foundation of 
Tupelo, Miss. | 
Fred Alloway Jr. for the Union County Airport of Sturgis Ky. 
H. T. Amon, Jr. for the Valdosta and Lowndes County Chamber 
of Commerce of Valdosta, Ga. | 
Robert S. Geoffroy for the Vicksburg, Miss. Chamber of Commerce 
James A. Tomlinson for Bureau of Air Operations, Civil Aero- 
nautics Board, | 


Scope and Area of Proceeding: One of the principal topics dis- 
| 


cussed at the conference was the scope and area of the proceeding. The 

| 
prehearing conference notice stated that consideration would be given to 
consolidation of applications proposing local service within| an area bound- 
ed on the west by a line running from St. Louis , Missouri , to Memphis 
Tennessee, Shreveport, Louisiana, and Houston, Texas andl on the east 
from St. Louis to Nashville, Tennessee, Atlanta, Georgia, and Jackson- 
ville and Miami, Florida. The notice listed a number of applications 
on file with the Board proposing local service within that areal In addi- 
tion a number of motions for consolidation of other applications were 


filed. Inclusion of some of the applications for which consolidation was 


| 
requested would expand the proceeding beyond the general boundaries 


set out in the prehearing conference notice to include the entire state of 
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Tennessee, the states of Kentucky, North and South Carolina, the 
northern and eastern portions of Gerogia, and that part of northern 
Arkansas and southern Missouri within the triangular area bounded by 
729 St. Louis, Memphis, and Little Rock, 

In its motion for consolidation of local service applications with- 
in the instant proceeding the Bureau of Air Operations suggested that 
local service applications within an area bounded on the south by a line 
from St. Louis through Nashville, Atlanta, and Jacksonville and on the 
north by a line extending from St. Louis through Louisville, Kentucky, 
Charleston, West Virginia, and Washington, D. C., could more properly 


be heard in a separate local service proceeding rather than including 


such proposals within the Southeastern Area Local Service Case. During 


the conference the Associate Chief Examiner advised that a proceeding 
corresponding roughly to that area is contemplated and will in all proba- 
bility be the Boe Re oa in which procedural steps will be inaugurated. 

Persons from North and South Carolina cities in attendance at 
the conference and a'representative of the Kentucky Department of Aero> 
nautics expressed satisfaction with such a separate proceeding for con- 
sidering applications in their area, provided that such proceeding went 
foward with reasonable expedition. There was division of opinion among 
Tennessee representatives present. All preferred hearing applications 
involving the entire state in a single proceeding. Some. were agreeable 
to deferral of all proposals for service in Tennessee for consideration 
in the above-described proceeding while representatives of cities in the 
western part of Tennessee opposed deferral for a later proceeding. If 
the entire state of Tennessee cannot be considered in the instant case, 
they urge that Nashville be the dividing point and that proposals for 


service in west Tennessee be considered in the instant proceeding. 
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730 The carrier applicants present were also divided in opinion on 


| 
the matter, some pointing out that if the entire state of Tennessee is 
included in the instant case they will insist on filing applications with - 


held because of their understanding of the boundaries set forth in the 
| 


prehearing conference announcement. 


Counsel for Fransal Corporation requested that the northern 


boundary of the proceeding be extended so as to follow a lind running 


| 
from St. Louis to Knoxville, Tennessee, Asheville, and CaaS: North 


Carolina, Charleston, South Carolina, Savannah, Georgia, and Jackson- 
ville and in the alternative that Savannah be substituted for ‘ acksonville 
as the northeast boundary so that the boundary of the case will be defined 
by a line running southeast from St. Louis through Nashville, Atlanta, 


Savannah, then Jacksonville and Miami. : 

The alternative request of Trans-Texas in its petition for recon- 
sideration of Order No, E-10983 (consolidating applications with Docket 
No. 7939) that such applications be heard in the Southeastern Area Local 
Service Case and the motion of the Bureau of Air Operations that Docket 
No. 7939 et al., be consolidated into the Southeastern entices Service 
Case or as an alternative solution that there be a separate hearing on all 
applications within an area bounded on the west by Memphis), Little Rock, 


Shreveport, and Houston and on the east by Memphis, Jackson, and New 


Orleans were discussed by interested persons. In Order No. E-11114, 


adopted March 12, 1957, the Board consolidated applications within 


those boundaries into a separate proceeding, which action serves to 


reduce the scope and size of the area involved in the Southeastern Area 
Local Service Case. 

731 Parties were given seven days to file in writing motets made 
orally during the course of the conference or to file answers to motions 


made at the conference. 


The motions made prior to or during the course of the conference will 
not be enumerated herein, but Appendix A contains a list of of applica- 
tions for which requests have been made for consolidation. 

The Bureau of Air Operations suggested that the scope of the 
proceeding be limited to applications filed by local service carriers 
and by civic applicants for such service, pointing out that such limitation 
would be in accord with action previously taken in the Great Lakes Service 
Investigation, Docket/No. 4251, et al., and in the Northeastern States 
Area Investigation, Docket No. 6436, et al, Bureau Counsel pointed 
out that it is his purpose to place in issue the question whether the public 
convenience and necessity require that these local service carriers 


should be authorized to conduct sky-stop operations overflying any inter- 


mediate point or points between terminals on their route system which 


would be consistent with the function of a local service carrier in provid- 
ing short-haul air transportation. Eastern and Delta moved that certain 
of their applications be consolidated for hearing in the case, National 
moved that in the event Mackey's application in Docket No. 6712 is con- 
solidated then National's Docket No. 7337 should be consolidated. Counsel 
for American expressed the view that trunkline applications should not 

be consolidated in this proceeding, but if the proceeding is expanded to 
include such applications, specifically that of Eastern in Docket No. 8528, 
then American requests consolidation of paragraph 4 (a) of its application 
in Docket No. 7989. ‘Capital Airlines expressed opposition to the motions 
of Eastern and Delta for consolidation of certain of their applications, 
pointing out that neither Eastern nor Delta have shown reason why there 
should be a departure by the Board from its previous action in excluding 


trunkline applications from local service proceedings. 
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732 Counsel for Southern announced withdrawal of Southern's 
applications in Docket Nos. 8047, 8533, and 8539. 

Request for Evidence: Bureau Counsel submitted a tentative 
request for evidence and distributed a copy to all parties in attendance 
at the conference. In the heading of Part II of the Bureau's request for 
evidence the following should be stricken: “or institution of competition" 
and in the heading of sub-part A of Part II the same phrase should also 
be stricken. The words "competition or" should be stricken wherever 
they appear in item 7 of sub-part A of Part II and the footnote on page 
4 should be eliminated in its entirety. Southern has requested the Examin- 
er to reconsider his decision not to direct the truck carrier parties to 
furnish the information requested by Bureau Counsel in Part Il, subsec- 
tion A.7 for cities where institution of competition (but not suspension) 


is in issue. Southern also asks that the trunk carriers reconsider their 


The Examiner has reconsidered his decision and affirms his 


refusal to provide this material, 


decision not to direct the truck carriers to furnish the above-described 


information. With respect to all other requests for evidence by Bureau 
Counsel, all parties in attendance at the conference indicated their 


willingness to furnish the material insofar as it was practicable. In 


accordance with the customary practice of route proceedings, all direct 
! 
| 

evidence should be in writing and submitted in exhibit form on the date 


733 established for the exchange of exhibits, Exhibits containing techni- 


cal and statistical data should be accompanied by a narrative explaining 
the material relied upon, The direct testimony of each witness should 


| 
be reduced to writing and exchanged with counsel of each party at least 


three days prior to the first day of the hearing. | 


| 
Stipulation: The Bureau also distributed at the conference a 
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proposed stipulation of documentary material, It was agreed that unless 


parties advise Bureau Counsel to the contrary within 30 days from the 

date of service of the prehearing conference report the stipulation will 

be considered as accepted, National reserves the right to show the 

opposite of any material fact stipulated. It was proposed that the follow- 

ing item be added as Item No. 23 to the stipulation: 

No. 23 Competition among Domestic Airlines, March and 

September 1955, published by the Air Transport 
Association, 

Procedural Dates: Since there are various motions pending in this 
proceeding with respect to the consolidation of applications and since the 
Board must issue its consolidation order, it was deemed inappropriate at 
the conference to prescribe procedural dates, There was discussion with 
respect to the time required to prepare exhibits and it was the general 
consensus that minimum period of 90 days would be required after the 
issuance of consolidation order for the preparation of direct exhibits 
and an additional 45 to 60 days for the preparation of rebuttal exhibits 
734 with the hearing within the following 15 days. The time allowed for 
further procedural steps will be as follows: 

Direct exhibits 90 days after the issuance of consolidation order 

Rebuttal exhibits 20 days thereafter 

Hearing within the following 15 days 

Invitations to hold the hearing in this proceeding in Atlanta were 
extended in behalf of the Governor and the two Senators of Georgia, by the 


Mayor of Atlanta, and by several of the parties. 


Joseph L. Fitzmaurice 
Hearing Examiner 
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735 Appendix A 
| 
LIST OF APPLICATIONS WHICH VARIOUS PARTIES HAVE 
REQUESTED BE CONSOLIDATED INTO THE SOUTHEASTERN 
LOCAL SERVICE CASE, DOCKET NO. 7038 ET AL. 


1/ 
American Airlines, Inc. - Docket No. 7989 a 
2/ | 
Bogalusa, La. - Docket No. 8438 


Central Airlines, Inc. - Docket No.8090 | 
Clarksdale, Miss. - Docket No. 8518 | 
| 
Columbus, Miss. and Columbus Chamber of Commerce - Southern's 


Dockets No. 6925 and 8327, and Trans-Texas"! Docket No. 8365 - ..; 
| 
Delta Air Lines Inc. - Docket No. 3653 (that part proposing iservice 


between Jackson, Miss. and Houston, Tex. via Alexandria, La.) 
7146 
Eastern Air Lines, Inc. - Dockets No. 3406, 5255 / 8147, 8480, 8528 
| 


and 8529 | 
Fransal Corporation - Docket No. 8522 
Jackson County, Miss. - Docket No. 8598 


Jonesboro, Ark. - Docket No. 8220 
Department of Aeronautics of the Commonwealth of Kentucky - Dockets 
No. 8112, 8114 and She | 
Lake Central Airlines, Inc. - Docket No. 8561 | 


Little Rock, Ark. - Central's Docket No. 8090, Southern's Dockets No. 
| 4/ 


7333 and 7783, Trans-Texas Dockets No. 7939, 8201 and 8334 = 
Mackey Airlines, Inc. - Docket No. 6712 | 
| 


17 Should this proceeding be expanded to include applications of 
frunklines and specifically Eastern's application in Docket No, 8528, 
American requests consolidation of paragraph 4(a) of this application. 
2/ See Board Order No. E-11114, dated March 12, 1957, which con- 
BSolidated various applications with South Central Area Local Service 
Case, Docket No. 7939 et al. 

37 This request was contingent on the scope of the proceeding being 
expanded to include Kentucky. 

4/ Dockets No. 7333, 7939 and 8334 have been consolidated in 

South Central Area Case. | 


736 16-A 

Meridian, Miss. and Lauderdale County, Miss. -Docket No. 8468 
Nashville, Tenn. and Nashville Chamber of Commerce - Dockets No. 
6925 and 7038 of Southern and 8364 and 8365 of Trans-Texas, 
National Airlines, Inc. - Dockets No, 7159, 7337 and oe 
Chamber of Commerce of the New Orleans Area - Docket No. 8557 
Ozark Air Lines, Inc. - Docket No. 8566 


6/ 
Southeastern Aviation, Inc. - Dockets No. 8547, 8562 and 8563 — 


Southern Airways, Inc. - Dockets No, 6925, 7038, 7333, 7783, Sn 
7 


8327, 8531, 8532, 8534, 8535, 8536, 8550, 8551, 8554 and 8555 


Trans-Texas Airways, - Dockets No. 4348, 5464, 5465, 7732, 7939, 
8/ 
8201, 8334, 8364, 8464, 8465, 8510, 8514 and 8515 


Thomasville, Ga. - Docket No. 8122 

Bureau Counsel - The applications of Southern in Dockets No, 6925, 7038, 
7333, 7783, 8047, 8163, 8327 and 8478; Trans-Texas applications in 
Dockets No. 4384, 5464, 5465, 7732, 7939, 8334, 8364, 8365, 8464, 8465 
and 8510; parts a and b of Mackey's application in Docket No. 6712; and 
the applications of the cities of Bogalusa, La., Decatur, Ala., Laurel, 
Miss., Thomasville,'Ga. and oR Miss. in Dockets No. 8438, 


6867, 8122 and 8468, respectively. 


ET. National's request is contingent on the grant of the consolidation 
of Mackey's application in Docket No. 6712 and Eastern's in Dockets 
No. 3406 and 8528, 

6/ Request is contingent on the entire state of Tennessee being 
included in this proceeding. 

7/ Dockets No. 7333, 7783 and 8536 were consolidated into the 
South Central Area Case. 

87 Dockets No. 4384, 5465, 7732, 7939, 8334, 8465, 8514 and 8515 
were consolidated into the South Central Area Case, Part of Docket 
No. 8464 was consolidated into the same proceeding. 

9/ Several of these applications were consolidated by the Board 
Into the South Central Area Case. 
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| 
BEFORE THE | 
CIVIL AERONAUTICS BOARD | 
WASHINGTON, D. C. | 


In the matter of the proceeding known : | 


as the : 
Docket No. 7038, et al. 


SOUTHEASTERN AREA LOCAL SERVICE 
INVESTIGATION 


TENTATIVE REQUEST FOR EVIDENCE 


CARRIER APPLICANTS FOR NEW ROUTES 


A. Community of interest data. 
| 


i} 
1. Economic characteristics of the cities and area to be served. 


a. Show economic characteristics such as population, 


industries, trading centers, travel habits, etc. | 

| 
Existing transportation facilities, both surface and air, 
isolation factors, if any, due to difficulties of terrain 
or lack of transportation; savings in time, mileage and 
fare, if any; and any other data which may show the need 
for air transportation. : 


B. Data to enable determination of financial effect on carrier providing 


the proposed service. (Show each new route segment, or route modification 
| 
separately, as well as the system resulting if all proposals were granted). It 
is requested that information be supplied for the period requested so that 


direct comparisons of the exhibits of all parties may be made. 


1. Estimate of traffic had the proposed service been operated for 


the year ending December 31, 1957 including the following: 


18-A Appendix '*C't 
Schedules to be flown. (Provide turn-around chart). 
Scheduled miles. 
Performance factor. 
Revenue plane-miles. 
Daily aircraft utilization (airborne hours). (Show present 
system and proposed system, separately). 
Available seat miles (based on actual seating available). 
Number of passengers enplaned at each station. Provide this 
data on'a point-to-point (O&D) basis. Show separately the 
volume of self-diversion from existing segments, if any. 
Revenue passenger-miles. 
Other commercial traffic (in ton-miles). 
j- Passenger load factor (show seating capacity of aircraft). 
k. Estimated yield per revenue passenger-mile. 

2. Estimated operating revenues and expenses for the year ending 
December 31, 1957 on the basis of the forecast indicated above. Show station 
expenses separately from other ground and indirect expenses in the same 
manner as is done in Schedule B-4 of CAB Forms 41. If the forecast of 
operating expenses includes any wage and/or price increases, such accounts 
should be set forth separately and a complete explanation made of the basis 
for such provisions. Show method of apportioning the various categories of 
revenue and expense. 


3. Show extension and development expenses, if any. 


C. Fitness, willingness, and ability 


1. Management 
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List the principal executives and operation officers, éducation 
| 


and experience, and show changes, if any, contemplated with 


respect to a future period of operations. 


Capital. 


a. Latest available certified balance sheet and income statement. 
| 


b. Itemization of-funds,available to finance capital development. 
Itemization of outstanding long-term debts; including all 
terms, conditions, and provisions for reneyeent 
In the event that the route extensions are eaorizes as 
requested: Estimate of total funds to be raised, if any. 


Present stage of such plans, sources of funds and amounts to 


be secured from each source such as common stock, 


preferred stock, long-term debt, short-term debt, etc., 


| 
together with all conditions agreements, contracts, or 


| 
resolutions and understandings. Show all filings made and to 
| 


be made with the state security bodies or SEC and produce 


prospectus or any other documents used or proposed to be 


used in connection with any sales of securities. | 
| 


To prove the carrier's citizenship within the meaning of 


section 1(13) of the Act, where, as here, the carrier already 

holds a certificate of public convenience and necessity issued 
| 

by the Board, affidavits may be provided covering the current 
| 


status of its citizenship. 
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Under the assumption that the route authority being considered 
in this case be granted, show type, number and cost of 
additional aircraft required, with proposed depreciation 
schedule. 


745D Il TRUNKLINE CARRIERS WHERE SUSPENSION OF SERVICE IS IN 
ISSUE 


A. Traffic data: By city for each city where suspension is in issue 


1. Monthly on-and-off information as to number of passengers and 
tons of mail, freight, and express for the latest 12 months available. 

2. Origin and destination data and routings, on-line and off-line for 
the latest 12 months available. These data may be based on sample periods if 
corrected for seasonality. 

3, Outline the schedules with which each city was served during the 
periods covered by item "1" above. Include such items as type of aircraft, 
time of day of schetiules, points to which single-plane service was offered, 
aircraft miles required, performance factor realized, etc. 

4. Revenue passenger-miles and other ton-miles which would have 
been lost had existing carrier's service been suspended and replaced by 
proposed carrier's service during the period included in item "2" above. 

5. Provide data relating to each city being considered for trunkline 
suspension showing the extent to which passenger traffic would be convenienced 
or inconvenienced as a result of substitution of proposed service to that of the 


existing carrier. 
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745D 6. Give number and destination of passengers remaining on the 
| 


reservations wait list after flight departure for each flight serving the city. 


Provide these data for three months, include one high traffic month. 


7. Inorder to determine the effects of competition or replacement 
of service, it is requested that the routings by flight numbers be shown for 
passengers originating at station where suspension is in issue (thie may be 
provided for a future month). : 


745E B. Revenue and Expense data (by City) | 
| 


1, Show all expenses and revenues attributable to service to each city 
| 
for the most recent 12-month period ayailable. Show methods used to apportion 


the various categories of expense to each city. 
Il. TRAFFIC DIVERSION (PRESENT AND APPLICANT CARRIERS) 


| 
1. Show in terms of passengers, passenger-miles, and ton-miles by 


® 


traffic category such loss, if any, the existing carriers might experience. 
| 
2. Show the estimated financial loss, if any, by the existing carriers. 
It is requested that the carrier being affected by the diversion show net financial 


effect. 


CIVIC PARTIES 


| 
In addition to pertinent economic data, it is requested ‘that State and 


City participants provide information with respect to the following: 
| 


1. Cities to which service is needed. 
2. Present air, rail and bus service to such cities. 


3. Airport facilities now available and proposed. For proposed 
| 


facilities show exact stage of planning, funds now available, etc. 
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Any recent passenger traffic flow data. In this connection it is 

suggested that any surveys which are to be presented be compiled 

so as to reflect accurately the amount of connecting traffic and 

O&D traffic; the method of transportation now being utilized; 

frequency of use of proposed air service; purpose of travel; 

and any other pertinent information. 

745F NOTE: This réquest for Evidence is tentative, based on the issues 

which the Bureau now believes may be included in this 
proceeding. Accordingly, the Bureau reserves the right to 
request segment flow data and to otherwise add to or modify 


this Request as later developments may require. 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aerdnautics.Board 
at its office in Washington, D. C. 
on the 2nd day of July, 1957 


In the matter of the proceeding known 
as the 


“ ! 
| 


: Docket No. 7038, et al. 
SOUTHEASTERN AREA LOCAL SERVICE CASE 


| 
Pursuant to Rule )2 of the Board's Rules of Practice and the notice 


assigning prehearing conference on a proceeding to consider. local service 
| 


applications in the southeastern states area, motions have been filed for 
consolidation into that proceeding of the following: Ame rican Airlines, 
Inc. , Docket No. 7989; Central Airlines, Inc., Docket No, 8090; Clarks- 
dale, Mississippi, Docket No, 8518: Delta Air Lines, Inc., Docket No, 


| 
3653; Eastern Air Lines, Inc., Docket Nos, 3406, 5255, waa 8147, 


8481, 8528, and 8529; Fransal Corporation, Docket No. 8522; Jackson 


| 
County, Mississippi Docket No. 8598; Jonesboro, Arkansas,) Docket No. 


| 
8220; Commonwealth of Kentucky, Department of Aeronautics, Docket 
| 
Nos. 8112, 8114, and 8564; Lake Central Airlines, Inc,, Docket No- 
| 


8561; Mackey Airlines, Inc., Docket No, 6712; Meridian and Lauder- 


Docket Nos, 7159, 7337, and 7990; Ozark Air Lines, Inc., Docket No. 


dale County, Mississippi, Docket No, 8468; National Airlines, Inc., 


8566; Southeastern Aviation, Docket Nos. 8547, 8562, and 8563; South- 
ern Airways, Inc., Docket Nos. 6925, 7038, 7333, 7783, 8163, 8327, 


8531, 8532, 8534, 8535, 8536, 8550, 8551, 8554, and 8555; Trans- 
| 


Texas Airways, Docket Nos, 4384, 5464, 5465, 7732, 7939, 8201, 
| 


8334, 8364, 8365, 8464, 8465, 8510, 8514, and 8515; Tifton, Georgia, 


Docket No. 8523; and Thomasville, Georgia, Docket No. 8122. 
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Counsel for the Bureau of Air Operations moved consolidation 
of the following applications: Southern, Docket Nos. 6925, 7038, 7333, © 
7783, 8047, 8163, 8327, and 8478; Trans-Texas, Docket Nos, 4384, 
5464, 5465, 7732, 7939, 8334, 8364, 8365, 8464, 8465, and 8510; 
Mackey, parts a and b of Docket No. 6712; and the applications of 
the cities of Decatur, Alabama, Docket No. 6867; Laurel, Mississippi 
Docket No. 8104; Thomasville, Georgia, Docket No, 8122; Meridian, 
Mississippi, Docket No, 8468 , Tifton,, Georgia, Docket No. 8523; 
Clarksdale, Mississippi, Docket No. 8518; Corinth, Mississippi, Docket 
No. 8525. At the same time, counsel for the Bureau of Air Operations 
moved that the Board institute under Section 401 (h) of the Act investiga- 
tions to determine whether the public convenience and necessity require 
(a) an extension of Southern Airways' route segment 4 so as to authorize 
776 Southern to operate between the terminal point Columbus, Mississippi 
and the co-terminal points New Orleans and Mobile via Gulfport -Biloxi, 
Laurel, and Jackson, (b) the suspension or elimination of National's 
authority to servé Gulfport on route No, 39, and (c) whether Southern 
and Trans-Texas|should be authorized to conduct skip-stop operations 
over existing routes located within the area of the proceeding and over 
such additional rdutes as might result from awards in this proceeding. 

The city of Jackson, Tennessee, requested the Board to require 
and provide air service to Jackson so as to provide a Memphis -Nash- 
ville route via Jackson as part of the instant proceeding. Subsequent to! 
the prehearing conference, the cities of Pascagoula, Moss Point, Ocean 


Springs, and the County of Jackson, Mississippi, in Docket No. 8598 


petitioned the Board to provide for adequate service between J ackson 


County and New Orleans, Jackson, Mississippi, and Mobile, Alabama, 


and consider such request in the instant proceeding. 
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| 


The notice of prehearing conference in the Southeastern Area Local 
eee 


: : . ; Seopa: 
Service Case_stated that consideration would be given to consolidation of 
———— 

| 
applications proposing local service within an area bounded on the west 


by a line running from St. Louis, Missouri, to Memphis, Tenvieseee: 
Shreveport, Louisiana, and Houston, Texas, and on the east from St. 
Louis to Nashville, Tennessee, Atlanta, Georgia, and Jacksonville and 
Miami, Florida. Consolidation of all of the applications for which motions 
were filed would expand the proceeding beyond the boundaries ened in 
the prehearing conference notice to include the entire State of Tennessee 
the States of Kentucky, North and South Carloina, all of Georgia, north- 
ern Arkansas, and southeastern Missouri, 


In Order No. E-11114 dated March 12, 1957, the Board |consoli- 


dated the following applications, for which consolidation has been re- 


quested in the instant proceeding, for hearing and decision in a proceed- 
ing which has been termed the South Central Area Case, Docket No. 
7939, et al.: Trans-Texas, Docket Nos. 7939, 4384, 5464, 5465, 7732, 
8334, 8465, 8514, 8515, and 8464; Southern, Docket Nos. 7333, 7783, 
8478, and 8536. That action removes from the instant proceeding the 
area bounded on the west by a.line running from Memphis to Little 
Rock, Shreveport, and Houston and on the east by a line running from 
Memphis to Jackson, Mississippi, and New Orleans and thereby establi- 
shes the latter line as the western boundary of the instant proceeding. 
Counsel for the Bureau of Air Operations moved that applications 
within an area north of a line extending from St. Louis through Nash- 
ville, Atlanta, and Jacksonville and south of a line extending from St. 
Louis through Louisville, Kentucky, Charleston, West Virginia, and 
Washington, D. C., be heard in a separate local service area proceeding 


| 
devoted to that area. At the prehearing conference in the instant pro- 
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ceeding, the Chief Examiner's office advised that a separate proceeding 
is contemplated for hearing local service applications in the States of 
North and South Carolina and Virginia and the area contiguous and td the 
south of that involved in the Great Lakes Area Investigation, Docket 
777 No. 4251 et al. , and to the north of the area in the instant proteed- 
ing as finally defined. The Department of Aeronautics of the Common- 
wealth of Kentucky was agreeable to hearing proposals within the State 
of Kentucky in such a separate proceeding provided that proceeding 
moved with reasonable dispatch. 

Although the prehearing conference notice listed Nashville as the 
dividing point in the State of Tennessee with proposals west of that city 
to be considered for consolidation, motions for consolidation of appli- 
cations proposing east to west cross-state service within Tennessee have 
been filed. The Tennessee Bureau of Aeronautics has urged the desira- 
bility of hearing these proposals in this or another proceeding rather than 
dividing applications at Nashville and hearing proposals for local service 
in the state in two separate proceedings, Cities in western Tennessee 
named in applications moved for consolidation herein have no objection 
to including the entire state in this proceeding but object to excluding 
the entire state from this proceeding. Piedmont Airlines objects to 
expansion of the proceeding to include the entire State of Tennessee, 
pointing out that in reliance on boundaries listed in the prehearing con- 
ference notice it had not filed motions for consolidation into this case 
of proposals to serve east Tennessee cities. If the proceeding is expanded 


to include eastern Tennessee, Piedmont stated that it will request con- 


solidation of certain proposals, 


After examining the applications to serve east Tennessee for which 


consolidation has been requested and after weighing the considerations 
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urged for and against such action, we conclude thatthe local service 


needs of the state should be considered in one proceeding so that the 
| 
Board will have opportunity to weigh the merits of proposed cross- 


state routes as against proposals to serve west Tennessee cities as 
part of routes between Memphis and Nashville and proposals which 
would serve east Tennessee cities as part of routes from aes east 
to Nashville. In view of the fact that the notice did not indicate that 
the area of Tennessee east of Nashville would be considered, we will 
afford interested carriers tan days from the date of service of this order 
to file any motion for consolidation of applications proposing dervice to 
cities in Tennessee east of Nashville. : 

Fransal Corporation requested that the boundary in the proc eeding 
be expanded so as to follow a line running from St, Louis to Knoxville, 
Tennessee, Asheville and Charlotte, North Carolina, Charleston, South 
Carolina, Savannah, Georgia, and Jacksonville, Florida, or in the 
alternative that Savannah be substituted for Jacksonville as the north east 
boundary. The latter wold enable Fransal to have most of its proposal, 
including all proposed service in the State of Georgia, heard in this 
proceeding. We are of the view that the area should not include the 


North and South Carolina cities Fransal proposes to serve since inclusion 


of these cities would materially expand the scope and area of the case, 


We are of the opinion that is would be preferable to hear the proposals for 


778 service in the Carolinas in another proceeding of the nature and 


covering the area as announced at the prehearing conference in the instant 
case. We do not believe that inclusion of Savannah and the entire State 

of Georgia in the instant case would unduly expand this case de create 

any problems, and accordingly, we believe Savannah may be substi - 


tuted for Jacksonville as the northeast boundary: point along the Atlantic 


Coast. 
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Trans-Texas and Central have requested that their applications 
Docket Nos, 8201 and 8090, respectively, proposing service from Little 
Rock to Memphis and St. Louis via Jonesboro, Arkansas, be consolidated 
herein, and the City of Jonesboro requested that its petition for service 
to Little Rock, Mémphis, and St. Louis, Docket No. 8220, be heard in 
the case. These proposals which are outside the boundaries announced 
for this case would bring into issue service from points in Texas, Okla- 
homa, and as far west as Colorado. Obviously such action would sub- 
stantially expand and complicate the instant case, and such issues have 
no relationtothe issues in this proceeding which is primarily for the 
purpose of considering local service proposals in the southeastern 
states east of the Mississippi River. On the contrary, those proposals 
involve areas and issues which more logically should be heard in either 
the Kansas-Oklahoma area or the southwestern area local service pro- 
ceedings as set forth in the Board's announcement dated August 17, 1956, 
of plans for local service area cases. 

Accordingly, upon consideration of the several motions and upon 
the basis of the foregoing considerations, we conclude that local service 
applications in the area bounded on the west by the Mississippi River 
and on the north and east by the northern state line of Tennessee, the 
eastern state line of Tennessee, and the north and eastern lines of 
Georgia, consisting of the States of Tennessee, Mississippi, Alabama, 
Georgia, and Florida, should be included in the instant proceeding. 

Upon examination of the applications of American, Eastern,Delta, 
and National for which consolidation has been requested, we conclude 
that the applications proposing trunkline service between Dallas/Fort 
Wotth and Miami via Atlanta and New Orleans are not mutually exclu- 


sive with local service applications to be considered, and such appli- 


cations would unduly expand the scope of this proceeding and enlarge the 
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issues. Bxclusion of trunkline proposals from the instant proceeding 
would be consistent with Board action in the New York-Florida Proceed - 
ing, Docket No. 3051, et al.; the Great Lakes-Southeast Service Case, 
Docket No. 4251, et al.; and the Northeastern States Area Investigation, 
Docket No. 6436, et al. ,wherein local service proposals were excluded 
from the first two named proceedings involving trunkline service, and 
in the latter two proceedings trunkline proposals were excluded from 
local service area investigations. | 

779 Southern in Docket No. 8555 petitioned the Board to suspend pur- 
suant to Section 401 (h) of the Act the authority of Eastern to aoe 
certain points on routes Nos, 5, 6, and 10, of Delta to serve certain 
points on reoute No. 24, and of National to serve certain pois on 


routes Nos. 31 and 39, Counsel for the Bureau of Air Operations in 
addition to moving that the Board institute certain investigations also 
requested consolidation herein of petitions for air transportation filed 
by the following cities: Decatur, Alabama, Docket No, 6867; Laurel, 
Mississippi, Docket No 8104; Thomasville, Georgia, Docket No. 8122 
Meridian, Mississippi, Docket No, 8468; Tifton, Georgia, Docket No. 
8523; Clarksdale, Mississippi, Docket No, 8518; Corinth, Mississippi, 
Docket No. 8525. The city of Jackson, Tennessee, ina petition for 
leave to intervene herein requests the Board to require and ptovide 
air service to the city so as to provide a Memphis-Nashville route 


via:. Jackson and to other points to the north and south while Jackson 
| 


County, Mississippi, and certain city petitioners in Docket No. 8598 


request that the Board find that air service is necessary to New Orleans 
and Mobile. | 


The cities of Jackson, Tennessee, Decatur, Alabama, Laurel 


and Meridian, Mississippi, and Thomasville, Georgia, are named as 


points in carrier applications being consolidated in this proceeding. 
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Thus, the issue of whether the public convenience and necessity re- 
quire air service to the foregoing points will be present in the case 
for appropriate findings and action. Institution of a Board investiga- 
tion of the need for service to these points would be an unnecessary 
and duplicative proceeding. Therefore, since institution of a proceed- 
ing pursuant to such petitions is a matter within the discretion of 
the Board and a hearing is not required, the petitions which have 
been docketed as Nos. 6867, 8104, 8468, and 8122 will be dismissed, 
and the petition of Jackson, Tennessee, for leave to intervene will 
be granted, The lother petitioner cities of [ecatur, Laurel, Meridian, 
and Thomasville will also be granted leave to intervene in view of 
their interest in the case, 

In the case of the petition of Clarksdale, Mississippi, 


Docket No, 8518, service to that city is in issue in the application of 


Trans-Texas, Docket No. 5465, which has been consolidated for hear- 
ing with Docket No. 7939, et al., Order No. E-11114, so the petition in 


Docket No. 8518 will be dismissed. The petitioners Tifton, Georgia; 


Corinth, and Jackson County and the City of Pascagoula, Mississippi, 


are not named as points in the applications being consolidated for hear- 
ing in this case, Each is located in areas adjacent to points named 
in one or more applications being consolidated herein, and inclusion 


of the issue of need for air service to these points would not 


materially expand the scope and issues of the proceeding. Accord- 
ingly, we conclude that the service to these points should be placed 
in issue in this proceeding by the institution of an investigation as to 


the need for air service at those cities. 


| 
| 
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| 
780 Since Southern's applications being consolidated herein pro- 


pose service between Columbus, Mississippi, and New Orleans and 
Mobile via Laurel and Jackson, institution of a Board investigation to 
determine whether an extension of Southern's route segment 4! go pro- 


vide such service as moved by counsel for the Bureau of Air Opera- 


| 
tions is unnecessary and the request will be dismissed, We conclude 
that the other investigations which counsel for the Bureau of Air 
Operations moved that the Board institute should be heard in this pro- 


ceeding. We reach the same conclusion on the petition of Southern, 
| 
Docket No. 8555, wherein Southern petitions that the question of 


| 
| 
certain points be heard in the instant proceeding. We have con- 


sidered the objection of Eastern and some of the cities named in 


suspension of the authority of Eastern, National, and Delta toi serve 


Southern's petition. However, we are of the opinion that the instant 


proceeding would be an appropriate forum to consider and dispose of 
| 


the questions presented by the motions of Southern and counsel for the 


Bureau of Air Operations. Accordingly, an appropriate investiga- 


tion will be instituted. 


Among points named in Southern's petition in Docket No. 8555 
| 


are Melbourne, Gainesville, and Ocala, Florida, which Eastern serves 


under temporary authorization, Huntsville, Alabama, which Eastern 
| 


i 
serves under an exemption effective until 60 days after final de- 
cision in Docket No. 8147, and Albany, Ga., which is a permanent 


point on Eastern's route No, 10. Eastern in Docket No. 7146 re- 
| 
quests permanent authority to serve Melbourne, in Docket No. 5255 
| 
renewal of its authority to serve Gainesville and Ocala on routes 


Nos. 6 and 10, in Docket No. 8147 amendment of its certificate to 
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permit it to operate between Huntsville and Atlanta, and in Docket 
No. 3406 (among other things) removal of the restriction on route 
No. 10 prohibiting service to Albany and Columbus on the same 
flight. National in Docket No. 5223 requests permanent authority to 
serve Panama City, Florida, one of the points at which Southern re- 
quests that National's service be suspended, We find that the above 
applications of Eastern and National should be consolidated herein 
and heard along with the proposal of Southern that it be permitted 
to serve these points in lieu of Eastern and National. 

We have further concluded that Eastern's application, Docket 
No. 8481, for the designation of Eglin Field at a point on route No. 5 
and the portion of its application in Docket No. 3406 requesting re- 
moval of the restriction prohibiting turn-around service between 
Birmingham and Atlanta should be consolidated, With respect to 
Eglin Field, it is' possible that the primary service needs of that point 
may prove to be of a long haul nature. This being so, we believe 
the public interest can best be served by including Eastern's pro- 
posal, as well as that of Southern, so that if certificated air service 
to Eglin Field is found to be required the Board will be in a position to 
determine whether the needed service should be performed by a trunk- 


line or a local service carrier. The proposed removal of the restric- 


tion against turn around service between Atlanta and Birmingham in- 


volves only Atlanta-Birmingham local traffic and, if granted, would not 
781 change of expand Eastern's existing authority to render service 
between either Atlanta or Birmingham and any other point on its exist- 


ing routes. This being so, we believe that this application can 


33-A : 
advantageously and expeditiously be disposed of in the present pror 
ceeding. : 

On April 23, 1957, Florida Airlines, Inc., moved that its 
application for routes within the State of Florida, filed April 22, 1957, 
as Docket No. 8703, be consolidated and heard in this proceeding. 

The motion does not comply with Rule 12(b) of the Board's Rules of 
Practice which provides that motions to consolidate an application with 
any other application shall be filed not later than the prehearing con- 
ference in the proceeding with which consolidation is requested and 
shall relate only to a then pending application. The rule further pro- 
vides that motions which are not timely filed shall be dismissed unless 
the movant shows good cause for failure to file such motion on time. 

Florida states that its motion for consolidation was not filea 
in compliance with the rules becuase it was not in existence at the time 


| 
of the perhearing conference, it had no notice that the conference 


would be held, it is just now being organized and before it can become 
| 


and air carrier it is necessary to obtain approval of certain control 

and interlocking relationships, and it did not at the time of the prehear- 
| 

ing conference have information and data with respect to the avail- 

| 

| 

We do not consider the explanation offered by Florida as good 


ability or suitability of aircraft for operations, 


cause which would justify or require waiver of the rule governing such 
motions. It cannot be expected that the Board can give notice of 
prehearing conference to a company not in existence at the ich: The 
Board cannot delay going forward with proceedings or dencgacd its es- 


tablished procedures in order that any unformed corporation, | which may 
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be organized at the convenience of its incorporators, may file an 
application and have it considered concurrently with applicants who 
have complied with the established procedures. To grant the motion 
would encourage the filing of new applications and amendments of 
existing applications after the prehearing conference and would dis- 
rupt orderly procedure contemplated by the Rules of Practice. We 
therefore conclude that in the interest of orderly procedure and 
fairness to parties who have complied with the Board's rules the motion 
of Florida Airlines, Inc. , must be denied. 

IT IS ORDERED: 

1, That an investigation be and it hereby is instituted pursuant 
to Section 401(h) of the Act to determine whether the public convenience 
and necessity require and the Board should direct: 

A, Amendment of the certificates of Southern Airways, Inc., 
and Trans-Texas Airways, Inc., so as to authorize skip-stop 


operations dver existing routes located within the area of this 


proceeding and over such additional routes as might be awarded 


these carriers or other local service carriers in this proceeding; 
B. Southern Airways, Inc., to serve Marianna, Florida, 
on route No, 98, and if such service by Southern is required by 
the public convenience and necessity should National Airlines’ 
authority to serve Marianna, Florida, on route No. 39 be 
eliminated or terminated or suspended during such period as 
Southern may be authorized to serve Marianna, Florida, on route 


No. 98; 
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C. Scheduled air transportation of persons, property, 
and mail be any local service carrier applicant herein to the points 
Pascagoula, Moss Point, and Ocean Springs in Jackson County, 


| 
Mississippi; the City of Tifton, Georgia; and the City of Corinth, 


Mississippi; | 
| 


and that such investigation be assigned Docket No. 8867, 


| 
2. That pursuant to the petition of Southern Airways, Inc,, in 


Docket No. 8555 an investigation be and it hereby is instituted to de- 


termine whether the public convenience and necessity require the sus- 


pension, elimination, or termination pursuant to Section 401(h) of the 
Act of (a) the authority of Eastern Air Lines, Inc. , to engage in 
scheduled air transportation of persons, property, and mail at Albany, 
Georgia, on route No, 10, Dothan, Alabama, on route No, 5, Gaines - 
ville and Ocala, Florida, on routes Nos. 6 and 10, Melbourne, Florida, 
on route No. 6, Vero Beach, Florida, on routes Nos, 6 and 10, : 


| 
Florence -Sheffield-Tuscumbia, Alabama, on route No. 10; and Hunts - 


ville, Alamaba, served under an exemption on route No, 10; (b) the 
authority of National Airlines, Inc., to engage in scheduled bir trans - 
portation of persons, property, and mail at Fort Myers and baakeland, 
Florida, on route No. 31, Panama City and Tallahassee, Florida, 
Valdosta, Georgia, and Gulfport, Mississippi, on route No. 39; and (c) 
the authority of Delta Air Lines, Inc. , to engage in scheduled air trans- 
portation of persons, property, and mail at Selma, Alabama, and 
Hattiesburg and Meridian, Mississippi, on route No, 24; and that such 


investigation be given the same Docket No, 8555 as was assigned 


Southern's petition for such proceeding. 
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3. That the portion of the application of Fransal Corporation, 
Docket No. 8522, which proposes service between Savannah, Georgia, 
and Charleston, South Carolina (segment 1) to Asheville, North Carol- 
ina (segment 4) and between Savannah, Georgia, and Charleston, South 
Carolina, Charlotte, North Carolina, and Asheville, North Carolina 
(segment 5) be severed from Docket No, 8522 and assigned Docket No. 
8868, 

4, That such portion of the application of Southern Airways in 
Docket No. 8535 as proposes service beyond Atlanta and Athens, 
Georgia, to Greenwood, Greenville, and Spartanburg, South Carolina, 
and Charlotte, North Carolina, be severed from Docket No. 8535 and 
assigned Docket No. 8869. 

783 5. That all portions of the application of Eastern Air Lines, 
Inc., in Docket No. 3406, except those portions proposing removal of 
the restrictions (a) prohibiting service to Albany and Columbus, 
Georgia, on the same flight on route No, 10 and (b) prohibiting turn- 
around service between Atlanta, Georgia, and Birmingham, Alabama, 
on route No, 5, be severed from Docket No, 3406 and assigned Docket 


No. 8870. 


6. That the portion of paragraph 6 of the application of Trans- 


Texas Airways, Docket No. 8510, proposing service between points to 
the west of the Mississippi River and Greenville, Mississippi, be 
severed from Docket No. 8510 and assigned Docket No. 8871. 

7, That the investigations heretofore instituted and assigned 
Docket No. 8867 and Docket No. 8555; the applications of Eastern Air 
Lines, Inc., Docket Nos. 3406, 5255, 7146, 8147, and 8481; the applica- 


tion of Fransal Corporation, Docket No. 8522; the application of Mackey 


 37-A 


Airlines, Inc., Docket No, 6712; the application of National Airlines, 
Inc., Docket No. 5223; the applications of Southeastern Aviation, Inc. , 
Docket Nos. 8547, 8562, and 8563; the applications of Southern Airways, 
Inc., Docket Nos. 7038, 6925, 8163, 8327, 8531, 8532, 8534, 8535, 
8550, 8551, 8554, and 8555; and the applications of Trans-Texas Air- 
ways, Docket Nos. 8364, 8365, and 8510 be and they hereby lare con- 
solidated for hearing and decision into the proceeding known as the 
Southeastern Area Local Service Case. 
8. That the petitions of Decatur, Alabama, Docket No, 6867; 
Laurel, Mississippi, Docket No, 8104; Thomasville, Georgia, Docket 


No. 8122; Meridian, Mississippi, Docket No. 8468; Clarksdale, Mis- 


sissippi, Docket No. 8518; and the petition of Jackson, Tennessee, 


be and they hereby are dismissed, but that said petitioners be and they 


hereby are granted leave to intervene in this proceeding. 


9. That except to the extent hereinbefore granted the motions 


and petitions filed are denied, and that Docket Nos. 8523, 8525, and 


8598, the petitions of Tifton, Georgia; Corinth, Mississippi; and 


i 
| 
Jackson County, Mississippi, respectively, for investigation are hereby 


dismissed, 


By the Civil Aeronautics Board: 
/s/ M. C. Mulligan 


| 
M. C. Mulligan 
Secretary | 
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Before the 
CIVIL AERONAUTICS BOARD 
Washington, D.C. 


In the matter of the proceeding 
known as the 


SOUTHEASTERN AREA LOCAL SERVICE : Docket No. 7038 et al. 


REPLY OF SOUTHEAST TO SOUTHERN'S 
MOTION TO CONSOLIDATE 
DOCKETS 8163 AND 8896 


1/ 


Southeast objects to the consolidation in this proceeding 
of two routes which were not applied for by Southern until long after 
the prehearing conference. 

In docket No. 8613, Southern applied for an Atlanta- 
Huntsville-Florence-Memphis route. On July 12, 1957, Southern 
filed an amendment which requests an additional route between Hunts - 
ville and Chattanooga. 

In docket No. 7038, Southern applied for a route between 
Memphis, Jackson, Nashville, Decatur, Anniston, Gadsden and 
Atlanta, On July 12, 1957, it filed an amendment for a route be- 
tween Nashville, Tullahoma, Chattanooga and Knoxville. 

858 By motion dated July 15, 1957, Southern requests that the 
amendments be consolidated into this proceeding. This request should 


be denied. 


1/ Southeastern Aviation, Inc. , doing business as Southeast Airlines. 
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Southeast has no objection to the consolidation of | 
applications as originally filed in dockets No. 7038 and 8163. In its 
order F-11519, the Board said, "We will afford interested Cieriers ten 
days from the date of service of this order to file any motion! for con- 


golidation of applications proposing service to cities in Tennessee east 


of Nashville." This order clearly limits the filings to be made to re- 


quests for consolidations, The Board did not afford an opportunity 
to file for new routes. There is no ground in order B-11519 which 
would permit Southern to have its lately filed new route applications 
consolidated. ! 
Rule 12 of the Board's Rules of Practice provider that a 

motion to consolidate shall be filed not later than the prehearing con- 
ference and shall relate only to a then pending application. If an applica- 
tion could be amended after the time for filing a motion to consolidate, 
the rule would be of no effect, and there would never be an end to con- 


solidation requests. | 


Order E-11519 obviously contemplated that the motions for 
| 


consolidation would not relate to any applications filed after the date 


of the order, and it was not intended to permit applicants to file for 


whole new routes. 


859 The "amendments" proposed by Southern are new routes. 


There is nothing in common between a route from Memphis to Atlanta, 

as proposed in docket No, 7038 and a route from Nashville tp Knox- 

ville, as proposed by Amendment No, 1 to docket No. 7038, 
Wherefore, Southeast requests the Board to deny that part 


of Southern's motion for consolidation which requests the consolidation 
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of Amendment No: 1 to docket No. 7038 and Amendment No, 1 to 
docket No, 8163. 


Respectfully submitted, 
/s/ James L. Bomar, Jr. 


JAMES L. BOMAR, JR. 
New Cooper Building 
Shelbyville, Tennessee 


/s/ Albert F. Beitel 

ALBERT F. BEITEL 

Morris, Pearce, Gardner & Pratt 
905 American Security Building 
Washington, D. C. 


Attorneys for Southeast Airlines 


Washington, D. C. 
July 23, 1957 


Certificate of Service 


A copy of the foregoing Reply has today been mailed to 
counsel for all parties of record in accordance with Rule 8 of the Rules 
of Practice. 

/s/ Albert F. Beitel 
/s/ Albert F. Beitel 


Washington, D. C. 
July 23, 1957 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D.C. 
on the 26th day of September, 1957 


In the matter of the proceeding known 
Docket No, 7038 etal. 


as the 


SOUTHEASTERN AREA LOCAL SERVICE CASE: 


ORDER ACTING ON PETITIONS FOR RECONSIDERATION 


AND MOTIONS FOR CONSOLIDATION OF APPLICATIONS 
Order No. E-11519, dated July 2, 1957, granted and denied motions 

for consolidation of applications in the above-entitled proceeding. Petitions 
seeking reconsideration and revision of that order have been filed by Trans- 
Texas Airways, Delta Air Lines Inc., Eastern Air Lines Inc., Lake Central 
Airlines Inc., National Airlines, Inc., The South Carolina Aeronautics 
Commission, the city of Albany, Georgia, and the city of Little Rock, Ark- 
ansas. Piedmont Aviation Inc., Southern Airways, Inc., and Capital 
Airlines Inc., have filed motions for consolidation of applications. Answers 
to the foregoing petitions and motions have been filed by Mackey Airlines, Inc. , 


| 
Southeastern Aviation, Inc., Delta Air Lines, Inc , Eastern Air Lines, Inc. , 


| 
and the Brunswick-Glynn County, Georgia, Chamber of Commerce. 


Some of the petitions request the Board to reconsider and consolidate 
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into the case applications or segnrents of applications previously excluded 


and to expand the area of the case by adding additional cities and states. 

The Board had previously considered inclusion of proposals which would have 
expanded the proceeding in the manner proposed by some of the petitioners 
and decided that instead of hearing proposals involving all states east of the 
Mississippi and south of the Ohio and Potomac Rivers it would be more 
orderly, as well as efficient, procedure if the area were divided into two 
proceedings. Accordingly, the Board defined the bounl aries of the instant 
proceeding. and affirmed plans to hear proposals in-the States of North and 


South Carolina, Virginia, West Virginia, and Kentucky in another proceeding. 


After considering'the request for reconsideration and expansion, 
we remain of the same view as expressed in Order No. E-11519. We 
believe that limiting this proceeding to the area as presently defined and 
assigning another proceeding as previously indicated will be conducive to 
more expeditious and orderly dispatch of the Board's business than would 
result from expansion of the case to include all territory east of the Missis- 
sippi and south of the Ohio and Potomac Rivers. Such action would necessi- 
tate a new prehearing conference and new procedural dates which would cancel 


all progress made towards hearing in the instant case. 


We therefore, conclude that the request of Trans-Texas for recon- 
sideration of of our action excluding the Little Rock-Greenville segment 


of its application in Docket No. 8510, the request of the South Carolina 
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| 
Aeronautics Commission that the State of South Carolina be included in this 


proceeding, and the request of Lake Central that this proceeding be expanded 
to include the States of Kentucky, West Virginia, Virginia, and North and 

| 
South Carolina or, in the alternative, that Lake Central's Docket No. 8561 


be included herein, must be denied. 


Lake Central requests as a third alternative that those portions of its 
| 


| 
application in Docket No. 8561 which involve new service proposals between 


the Kentucky-Tennessee border and other points in Tennessee be consoli- 


dated herein with a provision that final decision on the competing application 


of other carriers in this case be deferred until the decision on the remainder 


| 
of Docket No. 8561 in another proceeding. | 


In our opinion, such would not be sound and orderly procedure and would 
only result in needless expense to Lake Central and the other parties. Unless 
the proposals are mutually exclusive, which in our opinion they are not, the 


public interest would not be served by taking action here which would preclude 


authorization of any service which the record might establish as peeded, until 


| 
such time as a proposal of Lake Central for a route between Indiana and Ohio 


points, via Kentucky points, to Nashville and Memphis is heard in another 
| 
| 
| 


proceeding. 


We believe’ Lake Central's rights can be protected and the public interest 
can better be served by affording Lake Central full opporunity at the hearing in 
this case to introduce evidence to establish that the grant of any application 


consolicated herein would, as a matter of economic fact, preclude the grant 
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of its excluded application. Should the record lead to such conclusion, the 
Board would not make the award without affording Lake Central a compar- 


ative hearing on its application. 


We find that Piedmont's motion that its application in Docket No. 7440 
(service between Knoxville and Nashville) was filed pursuant to, and in 
conformance with, the provision set forth in Order No. E-11519 and that 
Piedmont's application, Docket No. 7440, should be consolidated in this 


case. 


Southern has amended Docket Nos. 8163 and 7038 (consolidated herein 
by Order No. E-11519) and has requested that such amendments be considered 


as part of the applications. We are of the view that the protests filed against 


this request are without substantive merit. The applications which are am- 


ended, have been consolidated herein, the points for which service is pro- 
posed in the amendments are within the area of the case, and the amendments 
do not change the character or enlarge the proceeding. We see no reason for 


refusing to consider the amendments. 


Southern also moved consolidation of its applications in Docket Nos. 8895 
and 8896, filed July 15, 1957. The motion does not comply with Rule 12 (b) of 
the Board's Rules of Practice and does not relate to applications on file at the 
time of the prehearing conference in this case. The movant has not shown 


good cause for granting an exception to the provisions of Rule 12 (b). The 
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1075 exception referred to in connection with Piedmont's motion for con- 
| 


solidation of Docket No. 7440 related only to applications proposing service to 


| 
cities in Tennessee east of Nashville. The applications of Southern do not 
propose service in that area; instead they relate to southeast and east 
| 
Georgia. Moreover, the points named in Docket No. 8895 are clearly within 
| 


the boundaries listed in the prehearing wnference notice and Southern had 


notice and opportunity to file such an application before the prehearing 
| 


conference. 


In Order No. E-11519 we denied a motion of Florida Airlines, Inc. , 
for consolidation of Docket No. 8703 inthis case. The same canbidenation 
of orderly procedure and fairness to the parties which impelled that action is 
applicable to Southern's request here. Accordingly, the motion for consolidation 
of Docket Nos. 8895 and 8896 and for enlargement of Docket No. 8555 to include 
the issue of suspension of service by Eastern at Rome, Waycross, and Bruns- 


wick, Georgia, and of Delta at Brunswick will be denied. 


| 
Capital request consolidation of its application, Docket No.| 8911, for 


removal of restriction against turnaround service between Atlanta and Birm- 
| 


ingham. That request is predicated upon the consolidation for hearing in this 
| 

proceeding of a request of Eastern for removal of a similar restriction in 
| 

Docket No. 3406. | 
| 


| 
Capital admits that its motion is technically not timely but asserts that 


its failure to file within the prescribed time was the result of reliance upon 


Board precedent of excluding trunkline applications from local service pro- 


ceedings. Eastern objects to Capital's motion and asserts that Capital's 
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reliance upon "erroneously assumed Board precedent was at its own peril.” 


We find it unnecessary to decide whether under the circumstances 
here Capital should be deemed to have shown good cause for its failure to 
make a timely request for consolidation, since upon further consideration 
we have concluded that,| as a matter of policy, neither Eastern's nor 
Capital's proposal should be consolidated herein. It is true, as we noted in 
our original order, that Eastern's restriction involves only Atlanta- 
Birmingham local traffic. However, Capital's request has focussed our 
attention on the fact that consideration of either Eastern's or Capital's pro- 
posal, or both, would necessarily inject into the case questions going to the 
competitive balance between the trunkline carriers authorized to serve the 
Atlanta-Birmingham market. We find nothing that would require us as a 
matter of fairness to hear the trunkline proposals in this case and we have 
concluded that it would not be inthe public interest or in accord with orderly 


procedure to expand the proceeding by including those additional issues. 


It seems clear on the basis of the available facts that the local service 
applications that have been consolidated and Eastern's proposal are not 
mutually exclusive. However, Eastern will be given full opporuntiy to intro- 
duce evidence directed'to establishing that the grant of any application consoli- 


dated herein would, asia matter of economic fact, preclude the grant of its 


proposal for turnaround service between Atlanta and Birmingham. Sould 


the record lead to a conclusion that such mutual exclusivity does exist, the 
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Board recognizes that it cannot dispose of the consolidated proposals without 


giving comparative consideration to Eastern's excluded application. 
| 


National has requested the Board (1) to exclude the issue of! suspension 
| 


| 
of National's service at Panama City, Florida, insofar as it involves service 
| 


on segment (b) of route No. 39, and to sever out of the case National's ap- 
plication in Docket No. 5223 for renewal of authority to serve Panama City 


on segment (b) of route No. 39 and (2) to exclude from this proceeding Mackey's 
& ! 
application in Docket No. 6712 or, in the alternative, consolidate herein 


National's application in Docket No. 7337 to serve Fort Lauderdale, Florida, 


| 
on route No. 31. We have considered National's statements with regard to 


the Panama City request. The period for which National was given temporary 


| 
authority to serve Panama City on segment (b) has expired. Prior to the 


| 
expiration date National applied for continuation of its authority in Docket No. 
5223 and has continued to serve the city pursuant to appropriate provision of 


| 
the Administative Procedure Act. Under these circumstances, and since 


service to Panama City is in issue, though not in the manner in which Natignal 


serves it on segment (b), we believe Docket No. 5223 herein which involves the 


| 
issue of continuance of National's service at Panama City on segment (b) of 
route No. 39 voids any reasons for consideration of that issue in Docket 


No. 8555. 


We have considered National's contentions in support of its second re- 


quest and the answers to National's request. We are convinced that the pro- 


posals of National and Mackey to serve Fort Lauderdale differ iin character and 
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of National's application herein would unduly expand the scope of the issues 
since it would involve nonstop rights by National to the distant cities of 
Washington, New York and Boston on route No. 31. As National asserts, 
Mackey is not a local service carrier. However, in view of the limited 
scope of the carrier's existing authorizations and the nature of its present 
proposals , its applications can be advantegeously and expeditiously con- 
sidered herein without unduly expanding the scope of the proceeding. 


We therefore conclude that National's request should be denied. National, 


of course, will have full opportunity to present evidence to establish that 


the grant of Mackey's application would as a matter of economic fact pre- 
clude granting National's proposal. 

Upon consideration of requests that the issue of suspension of 
trunkline carrier service at certain cities be deleted from Docket No. 
8555, we find no reasons which require or warrant such action. Accord- 
ingly, such requests are denied. 

Paragraph 4 of Order No, E-11519 severed from Southern's application, 
Docket No. 8535, certain points and assigned it Docket No. 8869. Upon 
further consideration of Docket No, 8535 we find that such action was un- 
necessary. Accordingly, paragraph 4 of Order No. E-11519 is rescinded 
and Docket No, 8869 is cancelled. 


IT IS ORDERED: 
1. That the application of Piedmont Aviation, Inc., Docket No. 7440, 


be and it hereby is consolidated for hearing into the proceeding known as the 
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Southeastern Area Local Service Case. 


2. That the motioncof Capital Airlines, Inc., that its application in 
i 


Docket No. 8911 be consolidated, and the motion of Southern Airways, Inc. , 


that its applications in Docket Nos. 8895 and 8896 be consolidated herein 
and that Docket No. 855 bbe expanded to include the issues of suspension 
of services of Eastern Air Lines, Inc., at Rome, Waycross and Brunswick, 
Georgia, and services of Delta Air Lines, Inc., at Brunswick be 


hereby are denied. 


3. That paragraph 5 of Order No. E-11519 be amended to sever from 
Docket No. 3406, consolidated herein, that portion of said Docket No. 3406 
which proposes removal of the restriction prohibiting turnaround service be- 
tween Atlanta, Georgia, and Birmingham, Alabama, on route No. 
include said portion in Docket No. 8870, which is returned to the! 
calendar to await action in an appropriate proceeding. 

4, That paragraph 4 of Order No. E-11519 be and it hereby is re- 


scinded and Docket No. 8869 assigned therein is hereby cancelled. 


| 
1078 5. That except to the extent hereinabove granted, all petitions for 


reconsideration, motions, answers and documents filed pertaining to Order 


No. E-11519 be and hereby are denied. 


By the Civil Aeronautics Board: 


/s/ M. C. Mulligan 


M. C. Mulligan 
Secretary 


(SEAL) 
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UNITED STATES OF AMERICA 


CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


SOUTHEASTERN AREA LOCAL SERVICE CASE 


DOCKET NO. 7038, et al, 


NOTICE OF HEARING 

In the matter of the investigation of the need for improvements in the local 

air service pattern in the area including the States of Alabama, 

Florida, Georgia, Mississippi, and Tennessee. 

Notice is hereby given pursuant to the Civil Aeonautics Act of 
1938, as amended, ‘and particularly sections 401 and 1002 thereof, that 
public hearing in the above entitled proceeding is assigned to be held in 
two sessions: The first commencing January 6, 1958 at 10 A.M. (Eastern 
Standard Time) in the Assembly Room on the basement floor of the Atlan- 
ta Public Library, Forsyth Street and Carnegie Way, Atlanta, Georgia 
for the primary purpose of hearing civic presentations and thereafter, the 
second session will commence for the purpose of hearing airline pre- 
sentations on January 27, 1958 in Room E-210 in the Temporary 5 building, 
16th Street and Constitution Avenue N.W., Washington, D. C., at 10 A.M. 
(Eastern Standard Time) before Hearing Examiner Paul N. Pfeiffer. 

Without limiting the scope of the issues in this proceeding, parti- 


cular attention willbé directed to: 
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1. The need for additional local air service as set forth in the 


applications therefor of Eastern Airlines, Inc., Mackey Airlines, Inc. , 
National Airlines, Inc., Piedmont Aviation, Inc., Southeastern Aviation, 


Southern Airways, Inc., and Trans-Texas Airways, on file in the docket 
| 


of this. proceeding; 
2. The need for suspension or termination of: | 
(a) The authority of Eastern Airlines to serve Albany, 
Georgia on Route No. 10; Dothan, Alabama ol Route No. 5; 


Gainesville and Ocala, Florida on Routes No. 6 and 10; 
| 
Florence - Sheffield - Tuscumbia, Alabama on Route 
| 
No. 10; and Huntsville, Alabama served by exernption on 


Route No. 10; 


The authority of National Airlines, Inc., tol serve 
Marianna, Florida on Route No. 39; Fort Myers and 
Lakeland, Florida on Route No. 31; Panama City and 


Tallahassee, Florida; Valdosta, Georgia; and Gulfport, 
Mississippi on Route No. 39; 
| 


The authority of Delta Air Lines, Inc., to serve Selma, 


Alabama, and Hattiesburg and Meridian, Mississippi on 


Route No. 24. 


3. As to the need for air service to St. Augustine, Florida; Douglas 
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and Tifton, Georgia; Pascagoula, Moss Point, Ocean Springs, and 


Corinth, Mississippi. 

For further details regarding the issues in this proceeding, inter- 
ested persons are referred to the Report of the Prehearing Conference 
served April 2, 1957; the Supplemental Report served May 17, 1957; Orders 
Nos. E-11519 adopted July 2, 1957, and E-11821 adopted September 26, 1957, 
and all other documents on file in the docket of this proceeding with the 
Docket Section of the Civil Aeronautics Board. 

Notice is further given that any person other than parties of 
record desiring to be heard in this proceeding should file with the Board 
on or before January 6, 1958, a statement setting forth the issues of fact 
or law desired to be controverted. 


Dated in Washington D. C. December 17, 1957. 


s/ Francis W. Brown 
Francis W. Brown 


Chief Examiner 


(SEAL) 
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Before the 


CIVIL AERONAUTICS BOARD 


In the Matter of the Proceeding Known as the 


SOUTHEASTERN AREA LOCAL SERVICE GASE : 7038 et al. 


MOTION OF NATIONAL AIRLINES, INC. 
FOR PARTIAL DISMISSAL OF THE APPLICATION 


OF SOUTHERN AIRWAYS, INC. IN DOCKET NO. 8532 


AND PETITION FOR AMENDMENT OF ORDER NO, E-11519 


Richard A. Fitzgerald 
Vice President 

Andrew T. A. Macdonald 
920 Southern Building 
Washington 5, D. C. 


Attorneys for 


December 30, 1957 NATIONAL AIRLINES, INC. 
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Before the 


CIVIL AERONAUTICS BOARD 


In the Matter of the Proceeding Known as the : Docket No. 7038 


SOUTHERASTERN AREA LOCAL SERVICE CASE : et al. 


MOTION OF NATIONAL AIRLINES, INC. 
FOR PARTIAL DISMISSAL OF THE APPLICATION 
OF SOUTHERN AIRWAYS, INC,IN DOCKET NO, 8532 
AND PETITION FOR AMENDMENT OF ORDER NO. E-11519 

National Airlines, Ine. ("National") hereby moves the Vivil Aeronautics 
Board to dismiss so much of the Application of Southern Airways, Inc., 
("Southern"), in Docket No. 8532 as requests authority to serve Ft. Myers 
and Lakeland/Winterhaven;National further petitions the Board that it amend 
its Order No. E-11519, adopted July 2, 1957, insofar as that order insti- 
tutes an investigation under Docket No. 8555 to detemine whether the public 
convenience and necessity require the suspension, elimination . or termination 
of National's authority to serve Ft. Myers and Lakeland on its route No. 31. 
In support of the foregoing motion and petition, National reanectrally, alleges as 
follows: 

l. In Docket No. 8532, filed February 19, 1957, Southern submitted 
an application for authority to provide air transportation as follows: 

"Between the terminal point, Miami, Fla., the intermediate 

point Ft. Myers, Lakeland/Winterhaven,Orlando, Ocala, 

Gainesville, and (a) beyond Gainesville the terminal point 

Tallahassee, Fla." 
This application, .together with others, was consolidated by the Board into 
the Southeastern Area Local Service Case, by Order No. E-11519, dated 
July 2, 1957. 
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2. In Docket No. 8555, Southern petitioned the Board for an 
investigation to determine whether the public interest requires the 
suspension of various trunkline carriers at several points. : Included in 
this petition was the issue of whether National should be suspended at 
Ft. Myers and Lakeland. By Order No. E-11519, supra, the Board in- 
1198 stigated the investigation petitioned for, giving it the same Docket 
Number as was assigned to Southern's petition. | 

3. By letter dated November 12, 1957 (which accompanied South - 
ern!s direct exhibits in this case) Mr. Frank W. Hulse, President of 
Southern, informed the Examiner concerning the evidence which it would 


submit in support of its various applications. | 


With regard to Docket No. 8532, Southern stated that it would intro- 


duce evidence supporting 

"Only that portion of this application involving service 
between the terminal point Tallahassee and the intermediate 
point Gainesville, and the terminal point J acksonville to 

the intermediate point Gainesville and beyond Gainesville 
to Orlando via Ocala." | 


From this it can be seen that Southern does not intend to introduce 
any evidence in support of its application to serve Ft. Myers and Lakeland. 


With regard to the investigation in Docket No. 8555, Mr. Hulse went 
on to state: | 
I 
"Southern has presented evidence to support the suspension 
of National at#***## (listing various points) see but 
not on National's suspension at Ft. Myers and Lake! and / 
Winterhaven." 
4. National submits that it is evident that Southern has completely 
abandoned its application in this proceeding to serve Ft. Myers and Lake- 
| 
land, In fact, Southern unqualifiedly so states in the introduction to Section 


E of its direct exhibits: 
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“Thus Southern is abandoning that portion of its application 
involving service to Ft. Myers, Tampa, Lakeland/Winterhaven 
and Daytona Beach." . 
Accordingly, the application of Southern in Docket No. 8532 should be 
dismissed insofar as it requests authority to serve these points, and the 


Investigation in Docket No. 8555 should be amended so as to eliminate any 


issue of suspension of National at such points. i 


1199 The area under consideration in this proceeding covers the 

States of Tennesee, Mississippi, Alabama, Georgia and Florida, numerous 
and complex issues are necessarily raised by an area of this dimension. 
National submits that it is in the public interest, in the interest of the 
Board's Staff 2/ and in the interest of all parties that issues which are 


not going to be pursued be eliminated as early as possible. 


——— SS 
1 / The only applicant, ' other than Southern, to request authority to serve 
either of these points is the Fransal Corporation. By letter dated 
December 17, 1957,’ Counsel for Fransal requested dismissal of its application 


2/ The attention of the Board is respectfully drawn to burden placed on 

— Examiners by large area proceedings. This burden is well illustrated 
by the fact that it required a two-volume, 672 page Initial Decision 
to cover the issues and evidence in the Seven States Area Investigation, 
Docket No. 7454. 
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WHEREFORE, National respectfully requests the Board to 


dismiss so much of Southern's application in Docket No. 8532 as re- 

quests authority to serve Ft. Myers and Lakeland/Winterhaven, and to 
| 

amend Order No. E-11519 so as to eliminate from Docket No. 8555 the 


issues of suspension, elimination or termination of National's services 
| 


at Ft. Myers and at Lakeland, National further requests that the Board 


grant such other, further and different relief as it may deem appropriate. 


Respectfully submitted, 


/s/ Richard A. Pitag erald 
Richard A, Fuitzgeral 


Vice President 


/s/ Andrew T. A. Macdonald 
Andrew T. ° acdona 


| 
Attorneys for | 

NATIONAL AIRLINES, INC. 

December 30, 1957 
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CERTIFICATE OF SERVICE 
1200 I hereby certify that I have this day served a copy of the fore- 
going document by first-class mail, prepaid, on all parties of record 


in Docket No. 7038 et al, 


s/ Andrew T.A. Macdonald 
December 30, 1957 rew T.A. Macdona 
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KILPATRICK, BALLARD & BEASLEY 
American Security Building 
Washington 5, D. C. 


January 2, 1958 


Civil Aeronautics Board, 
Washington 25, D. C. 


In re: Southeastern Area Local 
Service Case - Docket No. 
7038, et al. 


Neen en ee ee eee ee nnn cc ene ea 


Dear Sirs: | 

In a motion dated December 30,1957 National Airlines, Inc. 
(National) request the dismissal of ''so much of Southern's application 
in Docket No. 8532 as request authoity to serve Ft. Myers and Lakeland/ 
Winterhaven,and to amend Order No. E-11519 so as to eliminate from 
Docket No. 8555 the issues of suspension, elimination or termingtion of 


National's services at Ft. Myers and at Lakeland." 


By amendment to its application assigned Docket No. 8532 
Southern Airways, Inc. (Southern) added Tampa as an intermediate point 


between Ft. Myers and Lakeland/Winterhaven. The motion of National dated 
| 

December 30,1957 makes no reference to Tampa. 

| 

The purpose of this letter is to advise that Southern has no 


objection to the dismissal of the portion of its application assigned Docket 
8532 which proposes service to Ft. Myers, Tampa and Lakeland/ Winterhaven 


or to the removal from the above styled proceeding of the issues! of suspension, 
| 


elimination or termination of National's authority to serve Ft. Myers and 


Lakeland/Winterhaven. 
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A copy of this letter has been mailed this day to all carrier 


parties, to Bureau Counsel and to Ft. Myers, Tampa and Lakeland/Winter- 


haven. An original and 19 copies are being filed with the Board. 
Very truly yours, 


/s/ Cecil A. Beasley, Jr. 
Cecil A. Beasley, Jr. 


Attorney for Southern Airways, Inc. 
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3209 Examiner Pfeiffer: Please be seated and give your full name 

to the reporter. | 
The Witness: Donald K. Good. 

DIRECT EXAMINATION 


By Mr. Beitel: 


Q Where do you reside? 
A Kingsport, Tennessee. | 
Q Will you state briefly what experience you had in 
accounting and statistical work? | 
A I have had thirty years experience in accounting and 
| 


statistical work. 


Q And with what company are you now associated? 


A Iam not employed by the Mason-Dixon Lines in Kings - 
port, Tennessee. 


Q And what is your position with that company? | 


| 
| 
| 
A Secretary, in charge of accounting. 
| 
| 


a 
| 


3247 Q Page 2 of SA-302-A, what is the nature of the long- 


term debt which is listed there as $500, 000? | 
A That is mortgage on the equipment which is held by 


the parent corporation. 


A Yes. 


And that is held by Mason-Dixon Lines? 


| 
| 
Q Is that the mortgage held on the three DC-3's? 
| 


Yes. 

And what is the repayment on those? 

There has been no repayment on that. 

Has there been any interest payment? 

There has been no interest payment, either, no. 
What are the terms of repayment on that mortgage? 


Well, I would have to refer that question to Mr. King. 


Q Now, still on that same page, you show there capital 


stock of $500,000. Was that paid in in cash? 
A It was paid in by Mason-Dixon Lines, yes. 
Was that cash? 
Yes. 
All of it was for cash, none of it was for services or 
property? 
Services or what? 
Property? 
No. 
Does Mason-Dixon Lines own all the stock of Southeast 
3248 at the present time? 
A That is right, yes. 
When did they acquire all of the stock? 
A I believe it was November 26, 1957. 
Examiner Pfeiffer: Mr. Beitel, is there a pending appli- 
cation for approval of control? 


Mr. Beitel: Yes, sir. 


: 
| 
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| 
Examiner Pfeiffer: Is that consolidated in this proceed- 


Mr. Beitel: Yes, sir. 
Mr. Gingerich: By Mason-Dixon Lines? 
Mr. Beitel: Yes, sir. 

x oe OF 


DIRECT EXAMINATION 


Examiner Pfeiffer: Please be seated, and give your full 


name to the reporter? 


The Witness: Edward King, Kingsport, Tennessee. | 


By Mr. Beitel: | 


Mr. King, what is your position with Southeast 
| 


Airlines? 
A President, | 
| 


Q Are you the Mr. King to whom numerous references have 


been made in this proceeding already? 


A I believe Iam, sir, yes, sir. 


Q Mr. King, do you sponsor Exhibits 101 through 106, 


Exhibit 604, page 14, Exhibit 605, 606, 810 and 8li, 901 


| 
through 913, inclusive, and 915, and also in conjunction with 


pr. Fabian, Exhibits 201, 205, 206, 301 and 601? | 
| 


3301 A Iam not sure about 915. The others are right. What 


is 915 -- the new one? 


Examiner Pfeiffer: The letter to you from Mr. Brockman 


3301 of the First National Bank? 

The Witness: Oh, yes. 

By Mr. Beitel: 

Q Were those exhibits prepared by you or under your 
supervision and direction? 

A Under my supervision and direction, yes, sir. 

Q And to the best of your knowledge and belief, is the 
information therein contained correct? 

A It is, yes. 

Q And do you adopt Exhibit 901 as your direct testimony 
in this proceeding? 

A Yes, sir, Ido. 


Q Mr. King, Exhibit 604, page 15, shows the amount of 


capital requirements which Southeast Airlines will require for 


its interstate operation ‘under the certificate which it has recently 
sought. 
How do you/anticipate this additional capital will be obtained? 


A It will be obtained by either a loan or by additional 


Q And have you had considerable experience in financing 
operations of a transportation company? 
3302 A Yes, sir, I have. 

Q And what has your experience been, Mr. King, with 


respect to your ability to obtain necessary capital for expanded operations? 
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3302 A Well, I have connections with quite a few banks in 
the eastern part of the country. I have been successful in financing 
equipment to a right large extent for the past many years. | 
Q Did you discuss the possibility of securing additions? 


capital if needed from the First National Bank of Kingsport, Tennessee? 
A ‘Yes, I did. | 
| 


Q And does Exhibit SA-915 show the reply which the 


bank gave to you? 
A It does. 


Q Mr. King, it has been asserted in various places that 
the only reason that Southeast Airlines applied for a certificate to the 


Tennessee Aeronautics Commission was to obtain a certificate from the 
if 


Civil Aeronautics Board. Will you please explain the circumstances which led 
up to your filing the application before the Tennessee Aeronautic Commission 
and your application before the Civil Aeronautics Board? | 

A First of all in the Tri-City area, it was very disticult 
to get transportation to other sections of the country. For instance, in 


Kingsport, there is no railroad, there is only 
3303 one railroad, I should say, going to some point in South Carolina, 


and another up in Kentucky. The airline service has not been adequate, 


: : | 
and three or four years ago we found it desirable in order to get/to our 


many terminal points to purchase an airplane, which we did and used in 


our business, and quite a few of our friends around wanted to charter 


our plane to go on some of their trips. We told them we were not 


| 
interested, we had it for our own business, and after a good 
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3303 bit of insistence over a period of time, a few of us got 
together with the idea! of starting an airline and trying to provide 
a better service to the area than was then available, and with that in 
mind, we, after investigations, made -- we employed counsel and 
made application with the Tennessee Bureau of Aeronautics fora 
certificate of convenience and necessity to serve various points in 
the State of Tennessee, connecting all of these points with all other 
points it was capable of handling airline service within the State. 

This hearing was held at Nashville after formal notice 
was given to all other affected parties, and we had witnesses 
appearing there from the various cities in behalf of our application. 
Only one airline was represented by stipulation, no other opposition 
was registered, and after due hearing, a certificate was issued to 
us to serve the state on an intrastate basis. 

Then after that was over with, we filed an application with 


3304 the CAB for an interstate certificate which would permit us to 


interline passengers and freight, express, handle airmail, and 


so forth. 

That hearing -- that application was set down for hearing 
in the Southeastern area local service case, now in process, 
which we immediately recognized was going to be a rather long, 
drawn-out process by reason of its magnitude, and we then 
asked -- we made an application for an exemption which sub- 


‘sequently was declined, and I think that brings it up to date. 


3304 Q Now, when you made a forecast of traffic in your 


case before the Tennessee Aeronautics Commission, do you recall the 


approximate number of passengers which you anticipated carrying 


per mile or forecast per mile at that time? 


A I don't recall that, sir. 


Q Do you remember what the load factor was estimated? 
A There have been so many things transpired between 
then and now that I have forgotten those figures. | 
Q Mr. King, what business is the Mason and Dixon Lines 


engaged in? 


A It is a motor carrier of property- 


| 
Q Does it hold certificates from the Interstate Commerce 


Commission? 
A It does. | 


Q And what routes does Mason and Dixon operate? 
A Well, generally they operate from New York City, 


3305 Philadelphia, Scranton, Pennsylvania, down through New Jersey, 


Delaware, Maryland, West Virginia, Virginia, Tennessee, North and 
| 


South Carolina, and Georgia. 


Q What is your position with the Mason-Dixon Lines? 


A Chairman of the Board. 


Q Are you also a stockholder of Mason-Dixon Lines? 


A That is right. 


decide that it would not be consistent with the public interest 


| 
Q Mr. King, if the Examiner and the Board were to 
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3305 for the Mason and Dixon Lines to control an air carrier, that 
is Southeast Airlines, are you able to state what the position of the 
Mason and Dixon Lines would be? 
A lam, yes, sir. 
Q And what would that position be? 


A Well, our position would be that we feel it would be 


in the public interest for Mason-Dixon Lines to operate the Southeast 


Airlines by reason of their financial ability, and managerial -- that 
they could contribute more to the airline than it could on its own, but 
if it were the direction of the board that Mason-Dixon divest itself of 
Southeast Airlines, they, of course, would do so. 

Q How could you anticipate that such a divestment would 
take place -- what would it consist of? 

A Disposing of the stock to others. 

Q And do you have any idea who the others might be at 
3306 this time? 

A Well, I think there are a number that might be 
interested in it. I, for one. 

Q Do you consider that the original stockholders would be 
interested? 

A Yes, sir, Ido. 

Q And are they in a position to repurchase the stock from 
Mason and Dixon Lines? 

A I am sure they are. 


Q Mr. King, in this proceeding, the record tends to 
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3306 show that there may be a need for local air service between 

Chattanooga and Memphis for the cities of Decatur and Muscle Shoals. 

Those cities are not included as named points in the application of Southeast. 
Would Southeast provide service to those cities if the public 

convenience and necessity require the service? 
A They would be happy to. 


Q Mr. King, there has been some testimony that some 


employees of Mason and Dixon Lines have performed certain services for 
| 


Southeast during 1957. Has Mason and Dixon Lines added any people to its 


payroll or added anyone in its employ because of the operations of 


Southeast Airlines ? 


A It has not. 


Q How has this assistance from Mason-Dixon personnel 


been provided to Southeast Airlines? 
| 

3307 A Well, the supervisory employees of the Mason-Dixon 
| 


Lines, or several of them, have assisted in building an organization and 


employing and training, selecting the personnel and training them, and in 
| 


the preparation of the exhibits for the preparation of this case, for the 
| 


hearing. | 
| 

Q How many people in Mason-Dixon have been engaged in 

that activity? 


A I would say about five. 


Q Mr. King, in this proceeding, routes have been pro- 
| 


posed by Trans-Texas, and by Piedmont. Are you familiar with 


the cities in the State of Tennessee which they propose to serve? 
| 


A Iam, yes, sir. 

Q Would Southeast be willing to accept a certificate 
and operate routes between those cities applied for by Trans-Texas and 
Piedmont without subsidy? 

A Before I answer that, I would like to ask a question, 


and one of them is Piedmont has applied to extend into Nashville, I 


want to be sure I understand the question. The other is Trans-Texas 


has applied ‘to serve Jackson, Nashville and Tri-Cities, over-flying 
Knoxville. Is that the route you refer to? 

Q From Memphis, yes, sir. 

¢e Yes, we can handle those, we think, without subsidy. 

Q And what about a route between Knoxville and 
3308 Chattanooga? 

A I think that could be tied together without subsidy. 

Q Then Southeast would be willing to accept a certificate 
for those routes and operate them on a non-subsidy basis? 

A That is right, yes. 

Q Mr. King, during the hearing in Atlanta, the Examiner 
directed questions to some of the witnesses with respect to the number 
of round trips which were made on local service carriers when those 
round trips were completed in a single day. Do you recall those questions? 

A Ido. Mr. Examiner, we started to try to get that 
information up, and we found it was a little more tedious than we had 
expected. We don't have it as yet, but we will have it within the next few 


days, I think. 


T1-A 


Examiner Pfeiffer: Very good. 


Mr. Beitel: By the end of this month, Mr. Examiner, we 


should be able to give you our statistics on that. Itis ajob. Is there 
some way that can be supplied for your information, and for the record? 
Examiner Pfeiffer: I should hope it would be for the 
record. Idon't suppose other counsel can indicate now that they would 
require cross examination on that material. Apparently not, so we will 
be happy if you will supply it for the record. | 
x * * 
Yes, we do. 
You propose to carry express, do you not? 
That is right. 
You propose to carry freight, do you not? 
x OR OF 
3428 Q Is that perfectly clear, the stockholders of Southeast 
listed on page 1, that list is no longer accurate? As a matter of fact, none 
of these are stockholders as of the present time, is that Aes 
A That is correct, yes, sir. 


Q All the stock is owned by Mason-Dixon Motor Line? 


A That is right. | 


Mr. Beitel: Mason-Dixon Lines is the name of the company. 


The Witness: Mason and Dixon Lines, Inc. 


x OF 


3432 Q Members of your family own the majority of ithe stock 
| 


in Mason and Dixon Lines? 


A Yes. 

Examiner Pfeiffer: That is in addition to your 35 per cent? 

The Witness: Yes, sir. 

Examiner Pfeiffer: Or did you add their percentage to your 
percentage? 


The Witness: They own the majority of the stock in Mason 


Examiner Pfeiffer: And who are they? 

The Witness: My family. 

Examiner Pfeiffer: Is that your wife, your children, your 
brother, your sister? 

The Witness: Miinly my children as owners and as trustee 
for their children as co-owners. 

Examiner Pfeiffer:. Are your children minors? 

The Witness: Their children. My children are not minors, 
but their children are minors. They are owners in their own right, and 
in trust for their children. 


. By. Mr. (Gingerich: 


Q Other than yourself and immediate family, what 


percentage of the stock of Mason and Dixon Lines is owned 
3433 by members who are not of your relationship? 
Mr. Beitel: Members? 
Mr. Gingerich: By persons -- 
Examiner Pfeiffer: Owned by persons not related to you. 


The Witness: Very little. 
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3453 ° Q Mr. King, it shows in your balance sheet that Mason- 


Dixon Lines advanced Southeast approximately $344,000. Were these 
| 


advances in the form of periodic lump sums, or has Mason-Dixon Lines 


just been paying the bills of Southeast and charging them to Southeast as 


they accrue? 
A That is advances by check from time to time as it was 


needed. Mason-Dixon has not paid any of the accounts of Southeast. 


oe ee | 


3469 Q Now, Mr. King, returning to SA-901, page 3 you state 
| 


that you now realize that Southeast Airlines can't serve all of the cities 
for which it has applied, and to which service is required unless it is 


given full certification by the Board. You continue, a more 


abbreviated service might be very attractive financially from the 


viewpoint of the carrier. 


Does that mean that Southeast could conduct an operation 
| 

between certain of the points for which it has applied without benefit 
| 
| 


of subsidy? 


A Yes, sir. 


Q What points would those be? 
| 


A It would primarily be Tri-Cities, Knoxville, ‘Nashville, 


Jackson and Memphis. 


Q And if you restricted your operations to that route, 
you wouldn't need a certificate from the Board, would you? 
A We would not be rendering service to the citizens of 


the State of Tennessee by restricting it to that route, nor would we be 
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3469 complying with the certificate which has been granted to us by 


the Bureau -- by the Tennessee Aeronautics Commission. 

Q Well, if it were @ question of abandoning your 
operation as an entirety, or serving or providing local service between 
the points you named, don't you think that the State of 
Tennessee Aeronautics Commission would modify your 
3470 certificate to that extent -- wouldn't it rather have a half 
loaf rather than the entire thing? 

Mr. Beitel: Mr. Examiner, I think that is a question that 
should be put to the Bureau of Aeronautics, the Tennessee Aeronautics 
Commission. 

By Mr. Grundman: 

Q Do you have an opinion on that, Mr. King? 

A I think they would be most reluctant to discontinue 
the service to these cities that we are attempting to serve that don't 
otherwise receive air service except that provided by Southeast. 

* oF 
3471 Examiner Pfeiffer: Well, let's take the whole route. 


Would you take the entire route that you have asked for in this 


proceeding with the right to interline and carry persons, property and 


air mail, but air mail at a service rate? 
The Witness: And the benefit of no subsidy? 
Examiner Pfeiffer: That is right. 


The Witness: No, we could not serve -- 


| 
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3471 Examiner Pfeiffer: Mr. Beitel, these are very important 


| 
questions, and I don't want to see any shaking of the heads. 


Mr. Beitel: Sir? 


at the witness. 


| 
Examiner Pfeiffer: I don't want to see any shaking of a head 


Mr. Beitel: I didn't realize I was. 


3472 The Witness: We could not serve the smaller communities 


that are included in our application with air mail service without the 
benefit of the subsidies. 
Examiner Pfeiffer: So you wouldn't accept such a certificate? 
The Witness: Not including the small comaranssee! we don't 
think we could operate without the benefit of subsidy. | 


Examiner Pfeiffer; Have you investigated the possibility 
| 
of obtaining such a subsidy from the State of Tennessee, either through 


the Tennessee Aeronautics Commission or directly from the 


Legislature? 


The Witness: I have only heard it testified at the hearing 


| 
in Atlanta that such a thing was not legal, it was not in the province of 


| 
the Bureau to grant a subsidy, and it was not being done. I got the 


| 
general conclusion that no such thing was possible. 
| 

ee 

| 


We don't anticipate any trouble. 


Q Now, just for clarification on the record, Mason and 
Dixon Line is a truck operator, is it not, carrying freight only? 
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We prefer to call it a motor carrier, Mr. Grundman. 


Pardon me, but you are carrying freight only, is that 


A Property only, yes, sir. 

Q Have any of the operations of Southeast been operated 
in conjunction with the operations of Mason and Dixon Line? 
3485 A You mean the intershipment -- 

Q Intershipment of goods, or anything of the kind? 

A No, sir. 

Q In other words, the companies, their operations are 
conducted entirely independently, one of the other? 

A Oh, yes. 

Q And you have no plans in the future for the association 
of the operations of the one with those of the other? 

A No, sir. 


Q And you would continue to operate them completely 


independently and there would be no benefit to the operations of the one from 


the operations of the other? 

A No, sir, we don't anticipate any benefits to be derived. 
We don't plan or propose that they would be intermingled jin any way. 

Examiner Pfeiffer: Does Mason and Dixon Lines hold an 
ILC.C. license? 

The Witness: Yes, sir. 

Examiner Pfeiffer: Does it also hold a license in Tennessee, 


is it an intrastate motor carrier? 


The Witness: Yes. 

Examiner Pfeiffer: How much freight does Southeast carry -- 
it has carried some freight, has it not, Mr. Bomar? ! 

Mr. Bomar: Yes, sir, it has carried some. 

Examiner Pfeiffer: $2,000 worth? 

The Witness: Not much. 


Mr. Bomar: Nota great deal, because we couldn't get it 


out of the state. 


Examiner Pfeiffer: You don't have to check that. | 
| 


SA-303-A, page 1, shows $2, 367 in freight revenues. Would you say that 


your motor carrier and airline are in competition? 


| 
The Witness: Well, perhaps we would be so far as intra- 


state is concerned. 
By Mr. Grundman: | 

Q Now, Mr. King, can you tell me the extent of the 
investment of Mason and Dixon in Southeast at this time, or ad of 
December 3], however you choose to do it? I take it December 31 
would be or could be tied in with your SA-302, page 2, the current liabilities 
of Southeast. Could you give me the current liabilities of Mason and 
Dixon in Southeast? | 

In the first place, you own the stock of the compan: , do 
you not? 


A I can say this. I don't know that I can give 


exact, I can give you the approximate. Iiwould say that they have an 


investment of $500, 000 in capital stock, and they have advances of about 
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3486 something in excess of $300, 000. 
Q That is in advances? 
A That is in advances. 
Q Does Mason and Dixon hold the long-term debt of the 
$500, 000 mortgage on the equipment? 
3487 A Yes, sir. 
* OF  * 
By Mr. Grundman: 
Q But as of the present moment, as of December 3l, 
1957, what you have been telling me adds up to this, that you have the 
investment of $500, 000 in the chattel mortgages, the $500, 000 in stock, 
and approximately $300, 000 in investments or in advances, is that correct? 
A In view of the fact that adds up to 13 -- $1, 300, 000. 
Q $1, 300,000, yes. 
* * * 
By Mr. Grundman: 
Q How long can Mason and Dixon Lines continue to advance 
funds for the account of Southeastern? As I understand it, within the last 


ten months, you have advanced, in addition to your stock purchase and the 


equipment loan, something in the neighborhood of $350,000, is that correct? 


A I don't believe that was advanced, I think that was 
advanced by the other company and taken over by Mason and Dixon Lines 
in November of last year. 

Q You said it was advanced by the other company -- 


what other company? 
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3498 A The M&D Investment, who was the major stockholder 


prior to that time. | 


Q But at the present time, it is an advance, it is 


considered or may be considered an advance by Mason and Dixon Lines? 


3499 A Now, yes, but it was not over a period of ten months, 


it just transpired in the past two months, may I say. 


Q Well, at the present time, Southeast Airlines is not 


| 
breaking even on its operations, is it? 


A No, sir. | 


Q So that continued advances in the future will) be needed 
| 
| 


until you make a decision whether you will get a certificate and! get 
| 


mail pay or you will cease operations? | 
Mr. Bomar: Or continue to operate? 


| 
The Witness: I didn't know I could make that decision. 


By Mr. Grundman: 


Q Well, isn't: that a fact, that Southeast is experiencing 


| 
losses at this time? 
| 
| 


A Yes, sir, it is. 
| 
Q The funds to make up those losses and to enable Southeast 


to continue to operate will have to be advanced from somebody, 
A That is right, sir. | 

Q Would Mason and Dixon Lines continue to advance those 
| 


It proposes to, yes. 
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3499 Q And can you tell me how long that will be continued, and 
how long you can continue? 

A Well, we are anticipating a decision on this case here 
within a year, and we'are prepared to perpetuate Southeast 
3500 Airlines until such time as this decision is granted. 

Q Can you tell me right now, Mr. King, as to what 
Southeast is experiencing in losses per month? 

A Well, it varies. We are anticipating the calendar 
year of 1958, possibly $400, 000. 

Examiner Pfeiffer: Mr. King, I think you testified that 
Mason and Dixon had a profit of over a million dollars last year. 

The Witness: Yes, sir. 

By Mr. Grundman: 

Q Now, does that take into consideration the absorption 
of the Southeast loss? 

A No, sir. 

It doesn't? 

A No, sir. 

Examiner Pfeiffer: Because at that time Mason and Dixon 
did not own it. 

Mr. Bomar: It didn't own it until -- 

Examiner Pfeiffer: I understand that, I just wanted to 


make sure that is correct. Has Mason and Dixon experienced a 


million dollar profit or more for a reasonable period in the past? 


The Witness: No, sir, they have approximated that. This 
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3500 is one of our better years. We got three-quarters of a million. 


We don't always hit a million, we wish we do, but it has been | 
3501 a profitable operation. | 
By Mr. Grundman: | 
Q It is your estimate that Southeast will suffer a loss 


of about $400, 000 during the coming year, is that right? 


A Not to exceed that, is our estimate. 


Q And it is your opinion that Mason and Dixon Lines 


| 
has the ability, financial ability to continue to advance to that extent? 
A Yes, sir. | 
Q If the losses should exceed that, do you have any 


upward limit as to where you would stop advancing funds, or would be 


unable to without jeopardizing the operations of Mason and Dixon Line? 


A They would have to more than double that, iI think, before 


that would happen, but we certainly don't anticipate it. 


| 
Q And this decision of which you talk, of continuing the 


advances to the extent of at least $400, 000 during the coming year, has 


that had the approval of the Mason and Dixon stockholders or board of 


directors? : 

A I don't say that it has a formal approval to subsidize 
Southeast to the extent of $400,000. The discussion has been had that it 
is rendering a service and it has been started and itis a Tennessee 


| 
corporation, and, as such, they expect to perpetuate that service until such 


time as the decision has been reached in this case. 
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3502 Q ‘And there has been no limit on the amount of the 
advances or how long they should continue? 

A No, sir, there hasn't been. 

Q Now, returning to this loan of $500, 000, I believe you 
stated that during this’ coming month you anticipate that that loan will be 
sold to a group of southern banks? 

A Yes, sir. 

Q So that -- 

Mr. Bomar: Tennessee banks. 

By Mr. Grundman: 

Q So that Mason and Dixon Lines will have that $500, 000 
returned to it? 

A Yes, sir. 

Q Now, as I understand what you said, the maturity of 
that loan will be payable in installments over a period of three years? 

A Yes. 

Q Have the installments been fixed, the schedule of 
installments ? 

A Well, it is anticipated to be an equal amortization. 

Q Monthly amortization? 

A Yes. 

Q And that will be an additional charge to Southeast's 


beginning, say, in March or April of this year? 


A I don't quite know what you mean additional charge. 
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Q Well, they will have to repay? 


A An additional burden of payment. 


Q They will have to pay monthly installments, 1/36th of 
| 


the $500, 000 each month? 


A Yes, that is right. 


Q And when will those start? | 
A They will start in thirty days -- I am not sure whether 
| 


it will be thirty days, or quarterly, I am not just sure. It will be either 


thirty days or ninety days after the deal is consummated, which perhaps 
| 


will be some time this month, or by the first of March -- as sqon as I get 
back home and have time to fix it up, sir. 


Q And has the interest rate been determined? | 
A Frankly, it hasn't. It has been discussed, and it is 
not definite. I can say it this way. They say, ''What do you think of 
six per cent?" I said, "I think it is very high", but maybe I will have to 
pay it. : 


Well, it will be in the neighborhood of five or six, 


Yes, sir, that is right. 
With an upward limit of six? 
That is the top, yes. 
Q And in the past, there has been no interest charged on 
the loan, has there? 


A Yes, sir. 


On the $500, 000 loan as held by Mason and Dixon Line? 
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I don't believe it was held by Mason and Dixon Lines, 


Q Or by the investment trust? 

A I believe if you will look, sir, at our operating -- you 
will see we paid $12, 000 in interest for the year ending December -- that 
is 303-A, revenue and expenses. You will see an expense item of $12, 000 
of interest that was paid. 

Q That was the interest on that loan? 

A Yes. 

Mr. Bomar: Mr. King, are you speaking of the item of 
$12, 090. 68 that appears on SA-303-A? 

The Witness: That is right. 

By Mr. Grundman: 
Q That loan is presently held by this Mason and Dixon 


investment trust which is held in the account of the -- what is it -- 


Citizens and Southern Bank? 


A I believe, sir, that that loan was taken out of the 
Citizens and Southern National Bank at the end of December and is 
presently held by Mason and Dixon Lines as a loan to Southeast Airlines, 
and it will be sold to the banks, Mason and Dixon will receive their 
money back again within the next thirty days, but up until some time in 
December it was held by the bank. 

Q Can you tell me what the rate of interest was that 
3505 was charged on that loan? 


A Iam not sure. 


3505 Q Well, is the interest that you referred to, $12,090. 68, 


| 
85-A 
| 
| 


was that for the entire period up to December 31? 
| 


A Oh, the loan was not in there for the entire period. I 


don''t know what period it was in this trust account. | 
Q What I mean, did that cover the interest for the period 

from the inception of the loan to December 31, 1957? | 

| 


| 
A I would have to answer that this way: That covers the 
| 
| 
interest that was paid by Southeast during the year ending December 31, 


1957. Whether it was any other loans, or whether it was that, or for the 


full length of time, I am not sure. I don't think that - what I am trying to say 


is I don't think that the entire loan was in that trust fund for a ‘full 12-month 


period. 


Q Well, Southeast started operations in February, was 


this loan made prior to the time that you acquired your aircraft, or was 


it later negotiated to pay for the aircraft after they had heen tentatively 


bought? | 
A Mr. Grundman, this is a little hard for sad to answer, 
| 
because it is somewhat of, as you may well see, a complicated affair. 
It started out with one corporation, and they secured a loan with which to 
acquire the stock and get this company going, and thenjthey borrowed money 
with which to help it to buy its planes, and to carry on. | 
3506 Then when they saw this company was not going to be able 
to continue to operate and finance this Southeast as it should bb, they 
sought to find a way of keeping it going, and at that time they disposed of 
| 
their stock, and in the 12-month period there was a change of ownership and 
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3506 a change of things, for me to try to say from memory for what 


period of time did you own whom, I wouldn't be able to say. 

Q Well, what I want to fix, if Itan, is the date of this 
loan, the $500,000 loan. I am trying to arrive at the interest rate that was 
paid on it. 

A Well, I can tell you the interest rate that was paid, 
about four per cent. 

Q Four per cent? 

A Yes. 

Q So that the $12,000 would indicate that it was only for a 
portion of the year 1957 that the loan was in being? 

A Yes, that is right. 

Examiner Pfeiffer: Of course, you don't know, Mr. Grundman, 
whether that $12, 000 figure only relates to this loan? 

Mr. Grundman: I thought Mr. King testified that this was 
interest paid on that loan. 

The Witness: Interest paid. 

By Mr. Grundman: 
Q On this specific loan? 
A I wouldn't say that was the only, loan. Frankly I 
3507 don't remember any other loan Southeast has had, except through its 
parent corporation, the previous one and the present one. 
Q Is there any interest charged on the advances by Mason 
and Dixon Lines to Southeast? 


A No, sir. 
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By Mr. Grundman: 


Q Mr. King, yesterday in response to a question by 


Mr. Gingerich, I believe you stated that if Southeast were awarded a 
| 


certificate that you wouldn't refuse a salary as president? 
A That is right. 
Q Can you give me what in your opinion would 
salary that you would feel to be reasonable for your service as president 
of Southeast, and what you would anticipate getting? 


A Frankly, I had not considered a salary, but from 
| 
information I have received, it would be 12 to 15 thousand dollars. 


Q Again yesterday, I believe in response to a question, 


you stated that in the event that the Board were contemplating awarding a 


| 
certificate but would not award a certificate, would not find it in the public 
| 
interest to a line controlled by a motor carrier that buyers were available 
who would take over Southeast without reliance on the funds of Mason and Dixon 


Line. That is correct, is it not? 


A Yes, sir. | 


Q I believe among those buyers you said some of the 


present stockholders of Southeast, including yourself? 
| 
| 


Q Can you give me any idea who those stockholders would 
i 


A Yes, sir. 


B511 be and what their ability would be in the way of carrying out such a 
project? 
A Well, the present stockholders -- the previous 


stockholders, shall I say, were all in very good financial condition, and 
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3511 others have been interested in buying stock that have approached 


us on the matter. 
Q Well, the previous stockholders were yourself, 
Mr. Still, Mr. Borden, the Borden Mills, and the M&D Investment 
Company? 
A Yes, sir. 
Q Now, to what extent would you be willing to invest in 
the company? 
A I think I would be willing to go a half million dollars. 
Q And can you tell me what proportion of your assets 
that would represent,' in round numbers -- I am not trying to get any 
specific details, but some indication that such an investment would be -- 
A It would be less than half. 
Q And who is Mr. Arthur B. Borden? Is he with the 
Mason and Dixon Lines? 
Oh, no, he is president of Borden Mills. 
Is that a cattonamill?': 
Yes. 
A textile mill? 
Yes, sir. 
Is he a substantial stockholder in the company as well 
as president? 
A Yes, sir. 
Q And in your opinion, he would be able to make a 


substantial investment in Southeast Airlines without any difficulty? 


I feel sure he would, yes, sir. 


| 
| 
| 
! 
89-A ! 
| 
And Mr, Still, what is his occupation? | 

\ 


Mr. Still is vice president and general manager of that 


same mill. | 


Is he a substantial stockholder in the mill? | 


I am not aware of the extent of his holdings in that 


company. | 


Q So that you are not able to venture an opinion as to 
his ability to purchase any substantial amount of the stock of Southeast in 
| 


the event it were available? 


A Well, he is considered to be in very good financial con- 


dition. I am not in a position to give you his assets. ! 
Q The Borden Mills, Inc., they are engaged in textile 
| 
milling, alone? 


| 
A Yes. | 


Q They have, so far as you know, no interest|in the air- 


line industry or anything of that kind? 


A Oh, no. 


| 
Examiner Pfeiffer: Where are they located, Mr. King? 


3513 The Witness: They are in Kingsport, and the Borden general 


office and sales office is in New York City, but their plant is at Kingsport. 


They are in there quite often. 


By Mr. Grundman: | 
| 
Q Do you know the size of the Borden Mills, for example, 


| 
what is their capital? 
| 
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Iam sorry, I do not know. 

You don't know any of the details? 

I am sure they are rated in Dun and Bradstreet. 

Now, the M&D Investment Company, I am not precisely 
clear on that. Is that the personal investment company of yourself and 
some of the members of your family, or is it an affiliate using the funds, 
the surplus funds of the Mason and Dixon Lines? 

A It is not connected in any way with the Mason and Dixon 
Lines. It is owned largely by me, personally. There has been just a little 
stock given to one other person, I believe. 

Q And that is a member of your family? 

A Yes. 

Q And when you testified as to what percentage of your 
holdings the $500, 000 investment would be, did you consider your interest 
in the M&D Investment Company as part of your worth? 

A Yes, it was. 

Q Now, is it -- is that the group that you would have in 
mind as the potential purchasers of Southeast? 

3514 A Mr. Grundman, I had not in mind that it would be neces- 
sary for the investment, but if it were directed, I have no doubt but what 
the stock can be sold in Southeast Airlines. 

Q To people not affiliated with the Mason and Dixon Lines ? 

That is right, yes, sir. 


Q I want to clarify one point. You are not sponsoring 


604, page 16, are you? 
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I would have to refer to it. 


You are sponsoring that? 


I don't know that I am. 


Q What I am interested in talking about is the volume of 


non-scheduled operations, and how you arrived at that volume. | Were you 
responsible at all for that estimate of $172, 000? 
| 


A I think others are responsible for that entire program, 
the computations of it. The only thing that I would assume any responsi- 


bility in conjunction with this schedule would be the ability to secure that 
| 


amount of business. | 
| 


Q Well, that is what I am interested in. Now, what 
| 


Southeast has done in that field Guring 1957 is, I think, just about a fifth 


or almost a fourth, anyway, of what you project for the future year. 
| 
How would you anticipate, and how did you arrive at 
| 
such a large increase in that type of business, and on what is that fore- 


cast based? 


3515 A There are two things on which I base our ability to sell 


that much service, one of which is that we have a tremendous demand for 


charter service. We do not go out and atternpt to do it. As we presently 
| 
operate, we can only lease the plane or charter a plane to an individual or 


a corporation. We can't sell seats ona plane, for instance, to a football 
| 
game, or the Kentucky Derby, or something of that nature, and the number 


of calls that we have asking us to do certain things of that nature lead us to 


believe that that in itself would be a big market. 
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Examiner Pfeiffer: You mean if you had an interstate certifi- 


“ 


cate, you could operate non-scheduled services to out-of-state points, is 


that what you have in mind? 


The Witness: No, it was my understanding, Mr. Examiner, 


that if you have an interstate certificate that you would not have to say to 
aman, "I can lease you the plane for one dollar an hour."' You could say 
that you were going to run a schedule to Louisville, for the Kentucky Derby. 

Mr. Bomar: You said one dollar an hour. Did you mean a 
dollar a mile? 

The Witness: Yes. 

By Mr. Grundman: 

Q So it is your opinion that if you were able to get out and 
actively solicit that business, that you could build the volume up to the ex- 
tent you forecast in 604? Page 16. 

* Oe Ok 

By Mr.. Grundman: 

Q Mr. King, have you considered what a break-even load 
factor for Southeast would be on your present operation? 

A Mz. Grundman, that has been discussed pro and con. 
It would seem like every person has a different opinion of it. 

Examiner ‘Pfeiffer: Let me ask the question this way, Mr. 
King: Do you think that you can ever break even with a DC-3 operation 
within the state of Tennessee? Let me add to that. 

I have heard testimony in other proceedings that you require 


at least a 78 per cent'load factor on a DC-3 in order to break even, and 
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that is impossible because of the local service character of the loperation, | 
| 


you have passengers getting on the airplane and reserving space half-way 


down the line, so that there are many times when seats must operate 
| 


empty, and therefore it is impossible to obtain, as a practical operating 


condition, an average of a 78 per cent load factor, and for that reason a 
DC-3 operation can never be profitable, or even break even. | 
Does that agree with your view of the situation? | 
| 

The Witness: Mr. Examiner, I am glad you said that instead 

of me, but that is about the way I feel about it, sir. | 


Examiner Pfeiffer: Then you agree. 
ee ee Be 


3534 The Witness: Well, I do not think that the State of Tennessee 


| 
would subsidize Southeast to serve. I personally feel that the State of 


Tennessee has paid its prorata share of taxes with which air carriers in 
other States have been subsidized. I feel that Tennessee has not had its 

| 
fair share of local carrier service, and that it is entitled to participate at 


least to the extent the other States have, and this I think would put them in 
| 
a comparable position, subsidywise, so far as the Government is con- 
| 


cerned, and service wise so far as the carrier is concerned, I think it 


would be a fair and equitable transaction for the benefit of the people of 


Tennessee. 
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REDIRECT EXAMINATION 

By Mr. Bomar: 

Q Mr. King, you were asked a question by the Examiner 
as to whether if you were granted an exemption at this time, which would 
permit you to carry or to interline passengers and cargo, whether it 
would enable Southeast Airlines to reduce its losses -- I am paraphrasing 
this question -- and I believe you replied that in your opinion it would en- 
able you to effect a substantial reduction in your losses. 

Would you care to, or would you state the reasons for making 
that observation to the Examiner? 

3540 A Well, I think that it would permit us to develop traffic 
that we are not now able to participate in, nor to even induce to use our 
service. It also would be a great convenience to the traveling public to be 
able to buy a ticket to ‘points that we serve from other lines that we cannot 


now purchase which would automatically give us a nice increase in traffic. 


I think that if there was not a penalty for the Post Office Department, for , 


the handling of mail, if it actually paid its way, it would be a decided serv- 
ice to the people of Tennessee that we be permitted to carry the mail as 
we are stopping there, anyhow, but if it provides a subsidy, or some other 
reason that we shouldn't, then we are not asking at this time for subsidy. 

We hope to get it, of course, but the permission to interline 
with others would be a tremendous service to the others, and would be a 
great help to us financially. 

Q And if this hearing would continue before final decision 


by the Board, assuming that, first, we concluded the case, and then the 


95-A | 
Examiner will make his report, and thereafter there will be exceptions to 


the report, and thereafter the Board will hear oral argument and make 


final decision as in all administrative proceedings of this nature, and as- 
| 


3541 suming that it would continue as I have outlined until some time in 
| 


1959 before a final certificate could be issued, would not that enable you 
to have that period of time to build additional traffic for Southeast that you 
would not be able to build otherwise if you couldn't make the interline ar- 


rangements ? 


A It would, yes, sir. 


Q And therefore at the time, assuming a certificate was 
| 
granted to Southeast, you would be much further ahead in being! able to get 
| 
to your break-even point than you would otherwise? | 


A We would, yes, sir. 


Q Mr. King, much has been said about the managerial 


| 
and executive services of Mason and Dixon Lines in the organization of 


Southeast Airlines, and about the value of those services. Has not the 


organization of Southeast Airlines now been substantially perfected? 


A Virtually so. 


Q And the services which have gone into that brganization 


for which no charge has been made have already been furnished, have they 
| 
not? 


A Yes, sir. 
| 
Q Do you see any reason for a charge being made in the 
future to obtain the services which you have heretofore outlined as having 


96-A 
been furnished for the organization of Southeast Airlines? 
3542 A We expect to have those persons available for each of 
these managerial positions by the time we get certificated, assuming we do. 
Q And'insofar as the operations, though, the future opera- 


tions of Southeast Airlines, if it is granted a certificate, there is nothing 


in the furnishing of services that has gone into it thus far that could be put 


in as a charge to the future, is there, Mr. King? 

A No, 'we think we have provided for the adequate compen- 
sation for managerial personnel in our projection without the benefit of 
Mason and Dixon. We are not anticipating the use of Mason and Dixon at 
that time. 

Examiner Pfeiffer: You would have to complete your Southeast 
Airlines staff, would you not, to take over the functions which Mason and 
Dixon has been performing heretofore? 

The Witness: Yes, sir, but we do have the personnel, or the 
money allocated far the positions that are not presently filled. 

Examiner Pfeiffer: They are in your exhibits? 

The Witness: They are in our exhibits. In other words, we 
have two, now, Mr. Examiner, that are not presently filled. One of them 
is an accounting sales manager -- we have two managerial positions that 
are being filled with someone else in a supervisory capacity training 
others. We have people which we think will fill those jobs soon, but the 
salaries are provided for in the projection. 

3543 Examiner Pfeiffer: As I understand it, you have 108 people 


now, and you propose 100 -- 
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Mr. Bomar: 103, Mr. Examiner. 
Examiner Pfeiffer: And you propose 140? 
Mr. Bomar: Yes. 
By Mr. Bomar: 


Q The only point, Mr. King, is that whatever benefit 
Southeast Airlines has received from Mason and Dixon's managerial and 
executive sponsorship, that has already been received and is npt going to 
be included as a charge to the Government if Southeast Airlines is certifi- 


cated, is it? 


A Oh, no. 


Q So it is a benefit that Southeast Airlines has gotten 


which has enabled it to move along in serving as an airline in Tennessee 


much faster than it otherwise could have done, is that right? 


A That is right, yes, sir. 


Mr. Bomar: Mr. Examiner, that is all of the redirect ex- 


amination. 


Examiner Pfeiffer: Mr. King, I want to say before you leave 
the stand that I think you have been a very forthright and candid witness, 
and I regret that you were not the first witness for Southeast Airlines in 
this proceeding. I think if you had been, we could have gotten along a 
little more expeditiously. Thank you very much. 

(Witness excused. 
3GA4 Examiner Pfeiffer: We will recess until 2:15. 


(Whereupon, at 12:50 p.m., the hearing was recessed until 


2:15 p.m., the same day.) . 


By Mr. Bratton: 


Q Mr. Hulse, let's look at page 6 of Exhibit "SOU-TA". 


You spoke of this original agreement of $500,000. I take it you have uti- 
lized that entire $500,000, is that right, sir? 

A Yes, sir, we have paid it down and have borrowed 
more and so on from time to time over the years. 

Q What is the largest amount of capital you have ever 
borrowed at any one time? 

A $500, 000. 

Q Have you had occasion since -- what is the largest sum 
you have had occasion to borrow since June of 1952? 

A My recollection is that it was in the neighborhood of 
$300, 000 at one time. 

Q Have you had any other sum of comparable size to 
borrow? 

A I think not. 

Q Have you had any conversations with any financial -- 
let me look at your statement, again. 

Perhaps you have already answered this to Mr. Rox. This 
new government guarantee loan would not apply to your purchase of 
"DC-3's", would it? 

A I understand that it would. 

Q Was that the basis of -- was that understanding inherent 


in your discussion with the officials of the Chase Bank? 


A It was not. 


Examiner Pfeiffer: I take it that the nine additional aircraft 

| 
that you must acquire as shown at the top of page 6 would be "DC-3's""? 
A Yes, sir. | 
| 
| 


By Mr. Bratton: 


Q When was the last occasion you discussed this proposal 


with the officials of the Chase Bank? 
| 

A I believe it was in the fall. 

| 


Q At that time, did you present them with this concrete 


| 
proposal stating that you needed nine aircraft at a cost of $1, 400, 000? 


| 
A Not this specific figure. We have talked as much as a 


million and a half or two million, with the Chase. 
| 


Q You state at the bottom of the page that it ig contem- 
| 
| 


plated that several banks in Southern's area will also participate. Why is 
| 


it necessary to obtain participation from several banks, if the (Chase Bank 
| 


is willing to provide the entire arnount ? | 

A We think it is good business -- waita rainute, now. 
Let me -- You have got a double question there. The Chase has requested 
participation from Southern banks. | 


Q The Chase Bank has? 


3686 A That is right. We have had two southern banks, namely 
| 
the Union Planters of Memphis, and the Merchants of Mobile, | in the Chase 


credit all along. We think it is good business to have local banks partici- 


pate. 
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Q And the Chase Bank also thinks it is good business? 

A Yes. 

Examiner Pfeiffer: How much cash do you have to put down on 
these airplanes, Mr. Hulse? 

A I will have to check the breakdown on that, Mr. 
Examiner. I will be glad to supply it. 

Examiner Pfeiffer: Very well. At any rate, you do not antici- 
pate any difficulty in arranging for these purchases? 

The Witness: No, sir. 

a 

By Mr. Gingerich: 

Q Mr. Hulse, is Southern in this proceeding opposing the 
application of Southeast? 

A Insofar as the applicant's Memphis-Jackson is con- 
cerned, yes, and I might go a little further, Mr. Gingerich. If the Board 
should elect to put Southern in any other points in Tennessee, naturally we 
would be opposed to Southeast. 


Q Before the Board election, Mr. Hulse, what is your 


position at the present time -- the Board has not elected. 


A We are opposed to Southeast, Jackson-Memphis. 

Q That is all? 

A Yes, sir. 

Q Are you opposing local service by any other applicant 


in Tennessee other than the Jackson-Memphis portion? 
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We are opposed to all of the applications of Trans- 


Q Is that based upon the needs of Tennessee, or is it 
| 
based upon Wouthern's position that they don't want service in Tennessee 
| 


by anyone other than Southeast? 
A Will you restate that, please, sir? 
Mr. Gingerich: Will you read it, please? 
(Question read. ) 


Mr. Gingerich: I think that question can be answered, Mr. 
Examiner. | 
| 
| 
The Witness: I am troubled by the inference that we are sup- 


porting Southeast, Mr. Gingerich, at the very end of your question, which 


indicates that we might be supporting Southeast. That is not the case. 

By Mr. Gingerich: : 

Q Then as I understand it, you are neither opposing nor 
supporting Southeast, you are taking a neutral position so far 2s Southeast 


is concerned, is that correct? 


A Other than as I have stated. 


In view of that, if Southeast would be certificated to provide 
| 


service in Tennessee, how does that fit into your statement contained on 
| 


page four that you are opposing local service in the state of Tennessee 


for anyone other than Southern, or by anyone other than Southern? 
| 


3701 Mr. Beasley: Which, precisely, is that statement? 


| 
Mr. Gingerich: Let me phrase it another way. 


By Mr. Gingerich: 


3701 Q If Southeast is certificated, Mr. Hulse, in Tennessee 


as they propose, would Tennessee be a place where Southern can later ex- 
pand in its local service operation, or would you forever be precluded, in 
your opinion, from expanding your service into the state of Tennessee? 

A I think if Southeast were certificated, there would be 
very little room left for Southern. 

Q Would the same thing be true if Trans-Texas were 
certificated to serve Tennessee? 

A Yes, that is correct. 

Q Wherein is there a difference, then, insofar as both 
carriers are proposing local service in Tennessee, and Southern is not? 

A I haven't made any difference in the two carriers, Mr. 
Gingerich. 

Q As I understand your proposal, Mr. Hulse, as pre- 
sented here in your exhibits, you are not proposing any service -- that is, 
you are submitting no evidence as to cost, or as to schedules, operation, 
any service in Tennessee except insofar as it might tie in to Memphis 
from the southeast? 

A I will answer it this way. Southern is supporting addi- 
tional service for Tennessee (to Jackson) and submits that if the Board 
should find that additional local service for the state is economically justi- 


fied, then Southern clearly should be the carrier selected. 


* oO 


By Mr. Grundman: 

Q Mr. Hulse, as a preliminary matter I would like to 
propound a couple of questions at the request of the city of Nashville. One, 
National has proposed operation of a route between the terminals Nashville 
and New Orleans via intermediate points Jackson, Columbus ane Florence. 
Would Southern be interested in operating such a route if it eae authorized 
! 


to do 80? 
| 


A Our general position is we will do whatever the Board 
| 
finds to be of the best interest to the public. However, I think that we 
would face the same problem on that proposal that we face on the proposal 


from Jackson, Mississippi, to Nashville. 
* ok O* | 

3715 Q In connection with your testimony at the bottom of 
page 4, with reference to Tennessee, do I] understand your evidence to be 
that the service that you propose in Tennessee, Jackson and Memphis, 
would be, in your opinion, the only economic operation in tetneomeer 

A Yes, sir. 

Q So as far as Southern is concerned? 

A Yes, sir. 

Q Service to Nashville, Chattanooga, would not be eco- 


| 
nomic because they would not be conveniently served over your rights? 


A It is the cost, Mr. Grundman. It is simply a matter of 


cost. We could very readily serve those communities, but the costs to the 


taxpayer would be very high, in our opinion. 


104-A 


3716 Q And the other smaller cities that have been proposed 


for service by:Southeast, did you examine those or consider those in mak- 


ing this determination as to what service was required in Tennessee? 


A We looked at them, and none of them seemed to meet 
the minimum standards for permanent certification as described by the 
Board. 

Q And it would be your opinion that you could only serve 
ther at a substantial subsidy requirement? 

A Yes, sir. 

Q However, again, if the Board should decide that addi- 
tional points should be served in Tennessee, Southern would be willing to 
serve them? 

A We would be enthusiastically -- would be enthusiastic 
about serving Tennessee, and we think we are the only carrier that should 
be selected to provide local service in Tennessee. 

Q And that would be regardless of cost? 


A Yes, sir. 


By Mr. Grundman: 

Q On page 6 of your written testimony, you have had no 
written agreements or anything in writing to support your assertion that 
you could raise the money for these additional financings? 

A No, sir, we have no firm commitments as yet. 

Q Now, you testified that you raised $500, 000 loan at the 


time you had a negative net worth of about -- 
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A negative current position. 


A negative current position of more than $380, 


Yes, sir. 
What is your current position as of this time? 
I will have to refer to the exhibits. | 


I believe your balance sheet is shown on "SQU-B", 


A I might need some outside help on that, Mr. Grundman. 
Examiner Pfeiffer: You may confer with your colleague. 
The Witness: Mr. Grundman, our current position -- that is, 


as of the date of this statement, November 1957, was $6100 compared to 
| 
a negative position of $380, 000 when the loan was negotiated. | 
| 


By Mr. Grundman: 


Q In other words, your current position is now plus 


$6100? 

A Yes. | 

Examiner Pfeiffer: That carries your airdraft at book value, 
not market value, is that right? | 


The Witness: Thatis right, yes. 


x * * 


By Mr. Sloat: | 
| 
Q To clarify Southern's position with regard to their 


3800 Tennessee applications, if the Board found that service from 


Memphis to Jackson, Tennessee, to Nashville, were required for a local 
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service carrier, would it be Southern's position that Southern “should have 


that route as opposed to Trans-Texas? 

A Yes, Southern should be given that, and Southern would 

enthusiastically serve in that area, 

ee 
3972 Q Now, when you say backup traffic, that is traffic on your 
own system? 

A That is right. 

Q Well, now: that brings me back to my question just now. 
An airline that had existing routes already to the west of Tennessee, or already 
all the way across Tennessee, could serve it better than Southern, is that 
not right? 

A Not necessarily, Mr. Rice. The airline which has service 
west of Memphis, those passengers that are going beyond Nashville will have 
likely transfer in Memphis to the trunk carrier as opposed to riding on to 
Nashville to board their same flight which they could pick in Memphis. 

Q Do they do that at Pensacola going to New Orleans, or at 
New Orleans going to Pensacola? 

A There are carriers and flights originating out of New 


Orleans that do not serve Penspcola. 


Q Your service, for example, in Tennessee, Knoxville, 
Chattanooga, and Tri-Cities, could you not then serve Jackson and that 
route better than Southern can at the present time on the route that it has? 

A Well, those other points would help, Mr. Rice, I don't 
know that those other ‘points in and of themselves would make the service 
economically feasible, however. 

Q It would provide that backup type passenger that you were 


speaking of? 
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3973 A It would help. However, coming in the other direction , 


you have quite a similar problem in that passengers coming from Tri-Cities 
or Knoxville going beyond Memphis can pick up a flight in Nashville which 

| 
likewise goes beyond Memphis, and they would likely do that, board their 

i 


trunk line flight at Nashville as opposed to riding on to Memphis to pick up 


the same flight. 
| 


Q Mr. Courtenay, based on your research and knowledge of 


traffic, is it not a fact that historically, even back to the covered wagon, 
| 


the traffic flow through that area of Tennesse and all through Tennessee is 
| 


to the southwest and northeast, 


A I think in the majority, yes. 


Q Mr. Courtenay, from Jackson, Tennessee, if you were 


going to Knoxville, Tennessee, without air service, how would you get there? 


A You mean assuming that Jackson. had no air service? 
| 
Q Without air service, how would you get from Jackson to 


Knoxville -- how many methods are available to you? | 
A Well, I think I would probably drive to Nashville, and 
go that way to Knoxville, or drive to Memphis and go that way. 


Q Is there any train service that will take you from Jackson, 


Tennessee, to Knoxville, Tennessee? | 
A I don't believe there is, I am not positive about that. 


* Oe OK 


4152 C.H.D. TARRER was called as a witness, and having been 


first duly sworn, was examined and testified as follows: 
Examiner Pfeiffer: Please be seated and give your full name 

| 
to the reporter, 
| 


| 
The Witness: My name if C.H.D. Tarrer, I am Assistant 


Treasurer of Southern Airways. 
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CROSS EXAMINATION 
By Mr, Beitel: 
Q i Mr. Tarrer, did you prepare all of the cost estimates 
for Southern in connection with its applications in this case? 


A | All of those which are shown as sponsored by me, sir, 


Q Did you prepare any cost estimates with respect to the 
applications of Southern to serve points in Tennessee other than Jackson? 
A Did I prepare any cost estimates for that? 

Q Yes. 


A I did not specifically prepare cost estimates for that. 


In many of our studies, Mr. Beitel, we use a rule of thumb costing method 


when we are surveying for various aspects or changes in route patterns, 
and so on, and until we had specifically settled on exactly what we wanted 


to exhibit. I didn’t firm it up and finalize the cost. 


| 
Examiner Pfeiffer: What is that rule of thumb formula? 
| 


The Witness: The rule of thumb formula, sir, is approxi- 
mately 60 cents a mile in direct operating cost, and our system average 
cost for station expense, and I don't have any system average before me 


at the moment. I think we have been using 59 to 60 cents ab our current 
direct operating cost. | 


Examiner Pfeiffer: With no increase in overhead, general 
| 


and administrative, headquarters? 
4164 The Witness: I say our system average, 


Examiner Pfeiffer: And station expense? 


The Witness: And station expense, yes. We take a look at it 


| 
as to what the direct costing of the route would be, the stations and the 
| 


direct flying expense, and then the tolerance between what jrevenue it would 


| 
render and the direct operating cost without the attendant indirect, you get 


a pretty good gauge without going into the indirect. 
| 


Examiner Pfeiffer: That is an added cost maetiod as distin- 
guished from a fully allocated cost method? 

The Witness: Right, sir. | 

By Mr, Beitel: ! 


| 
Q. Let me ask you this question: In connection with your 


applications to serve points in Tennessee other than Jackson, did you find 
| 
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that there was any peculiar situation existing there that would make your costs 


higher on those routes than on the other routes for which you have applied? 


A I didn't go into that, sir. As I pointed out to you, we 
used more or less a rule of thumb originally. I might add this, in answer 
to the latter part of your question, it definitely would be higher than the 
average of the others that'we have asked for in this proceeding, because 
the greater portion of what we have asked for in this proceeding is an inte- 
gration of service over presently existing stations, and a greater utiliza- 
tion of the firm or continuing cost that we have in our present route. 

4165 In fact, we are seeking to improve our present route by that 
method in many of these proceedings, sir. 

Q And then to have extended your routes into Nashville and 
Knoxville via new stations would have made those routes more expensive on 
a unit basis than the other routes where you have already established 
terminals. 

A They would be much akin on that basis to Florida, where 
we had to add all but the two northern terminal points. However, the factor 
which would control there would be as to how much traffic you could generate 
over a route that you had to add all new stations to serve. 

Q You are not sponsoring traffic estimates? 

A No, sir, I am not. 

Q Mr. Tarrer, with respect to your expense on direct and 
indirect costs of Southern Airways, as I understand your testimony, you 


said there were certain pay roll costs, including pay roll tax, pilot pension 
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plan, increased length of overhauls on the airframe, and reduction in insur- 


ance rates which would tend to decrease your direct costs? 


A In addition also, gasoline, sir. 


Q Yes, I left out gasoline. Can you give mea total figure 
| 
of how much those would have reduced your direct costs in 1956 as jcom- 


pared to 1951? 


| 

| 
| 

A No, sir, I did not go into that detail. I thought the gen- 

| 

eralization and logic of what I had explained would be certainly convincing 


that it is a fact. | 


4166 Q Did the cost of gasoline per gallon go down between 


1951 and 1956? 


A Oh, yes, definitely. We put in our own facilities at 
| 


some points, that we couldn't at the outset of our operation. We didn't 
have to buy it from fixed base operators at all points, now, and we have 
certainly been able to get much better contracts from fuel camanies over 
the years. | 


Q I am delighted to know that you have made some savings 
| 


through better and more efficient use in your direct cost category, but 


hasn't Southern also achieved some greater efficiencies in the indirect cost 
| 
category? 


A Mr. Beitel, it is hard to put your finger on it. I don't 


| 
know of any place that we could take a cost as large as the airframe and 


| 
the engine overhauls, and more than treble our utilization of the basic 


operation as we could in that particular facet of direct operating. 
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You know, those things are controlled by C.A.A., and they 


permit you to increase your number of hours use on an aircraft, and so on, 


as you progress and as you perform overhaul. I don't know of any other 
place in the whole country where we would get about 70 cents more use out 
of every dollar such as we would in our airframe overhaul, engine over- 
haul, and those things that are such a large cost in direct operating ex- 
pense. 

4167 Q I was asking you would it not achieve some efficiencies 
in the indirect cost categories? 

A For instance, in my office in Atlanta, I believe we have 
one less person in that particular office now where we are doing the com- 
pany overhaul is doing a little better than twice as much business now, and 
I think in our general office, after we once get it set up and organized and 
put together, I think we have cut back one or two people since 1951, so we 
have gotten a lot more utilization. 

Q And you have been carrying more traffic each year? 

A Oh, yes. We have had to add, though, in our revenue 
accounting department, where we audit tickets, and so on, because it is 
directly related to the number of passengers you carry. 

Q And you have been engaging in more activities in 1956 
than you did in 1951, have you not? 

A Yes, definitely. 

Examiner Pfeiffer: Activities? 

By Mr. Beitel: 


Q You have been involved in more cases before the Civil 
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| 
Aeronautics Board, you have been jnvolved in more problems before the 
| 


| 
Congress, have you not? | 


A I don't know that I could answer that question for you. 
Probably you had better ask Mr. Beasley that particular question, because 
I think he has handled most of that for us, Mr. Beitel. : 
4168 Examiner Pfeiffer: The question was as to legal expenses or 
route development expenses? | 

Mr. Beitel: And other general expenses not connect: th 
flying the airplanes. For example, the permanent certification bill, the 


Conference of Local Service Carriers which was established over and 


above your A. T.A. membership. 
| 


The Witness: J am familiar with the fact that we are members 


of the Local Service Carriers Association, sir, and Iam familiar with 


some -- | 


Mr. Beasley: Not sufficiently familiar, because Southern isn't. 
| 


The Witness: The one that was -- 


Mr. Beitel: The company -~ 


! 
Mr. Beasley: They are members of the Air Transport Associ- 


ation. That is the only association they are currently members of. 


Examiner Pfeiffer: That has been a very recent change. 


Mr. Beitel: We are talking about 1956. 


Mr. Beasley: Well, in 1956, that is true. 


Examiner Pfeiffer: Mr. Beasley, wasn't that change within 


the last week or two? 
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Mr. Beasley: Oh, no. The Conference has been disbanded. 
Mr. Beitel: It was disbanded when the Chairman was set up to 


the Atomic Energy Commission. 


4169 Mr. Beasley: How is that again? Let's go off the record. 


Examiner Pfeiffer: Off the record. 
(Discussion off the record. ) 
Examiner Pfeiffer: On the record. 
Is Southern Airways a member of the Conference of which Mr. 
McCorn, of Trans-Texas, is now the president? 
. Gingerich: But that is as a member of A.T.A. 
Beasley: It is a division of Air Transport Association. 
Rox: You are thinking about Joe Adams' group now. 
Beitel: Southern is not a member. 
Rox: That is right. 
Gingerich: The Conference is set up within the A.T.A., 
just like the Air Traffic Conference is set up. 
Examiner Pfeiffer: Are separate dues paid? 
Mr. Gingerich: No. 


Examiner Pfeiffer: I think that is what Mr. Beitel was leading 


Mr. Beasley: Mr. Examiner, if I may make a statement on 
the record. 

Examiner Pfeiffer: Yes, Mr. Beasley. Mr. Beasley: 

Mr. Beasley: The fact is that today the only trade association 


of which Southern is a member, and the only one to which it pays dues is 
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| 
the Air Transport Association, and its dues are the same that it paid, they 


are determined on the basis of the same formula as they always have been. 


| 
4170 In other words, there is no additional payment by Southern for any 


local service association, as such. | 


Mr. Beitel: I was talking about the period from 1951 up through 
| 


| 
1956, when there were payments by Southern for such expenses, were there 
| 


| 
The Witness: As I recall it, sir, I don't believe the local serv- 


not? 


ice organization had been started in 1951. 

By Mr. Beitel: : 

Q I know it hadn't. It started after -- | 

Examiner Pfeiffer: Why don't you just answer the question, 
Mr. Tarrer. As of 1956, was Southern a member of the Conference of 
Local Service Carriers then headed by Mr. John Floberg, now a Commis- 


sioner of the Atomic Energy Commission? 


The Witness: Yes, sir, but that is not the way -- | 


Examiner Pfeiffer: Did it pay dues to that organization? 
The Witness: Yes, sir. 


| 
Examiner Pfeiffer: And how much were those dues in 1956? 


The Witness: I just do not have a recollection of that amount, 


sir. I would have to look at the vouchers to find out. 
Examiner Pfeiffer: Can that not be supplied for the record? 
The Witness: Yes, sir. 


Examiner Pfeiffer: All right. 


By Mr. Beitel: 


Q -The expenses in connection with the work of that Con- 


ference would be indirect expenses, would they not? 

A Yes. 

Q Not direct. 

Examiner Pfeiffer: Off the record. 

{Discussion off the record.) 

Examiner Pfeiffer: On the record. 

By Mr. Beitel: 

Q The ultimate point, of course, is that although you have 
achieved economies which have resulted in the reduction of direct expenses, 
Southern has at the same'time engaged in other fields and done other things 
that it wasn't doing in 1951 which have been charged to indirect expenses, 
isn't that correct? 

A Depending on what you term as other fields. I think 
that is quite a broad question. It seems to be a statement by yourself, and 
I think you would have tobe rather specific for me to be able to answer it. 

Q Well, now, you are the one who can answer it. When 
Southern Airways operated in 1951, it had certain -- it performed certain 
functions, it engaged in certain activities charged to indirect expenses. 
That is correct, is it not? 

A That is correct. 

4172 Q Now, in 1951 to 1956, did it not engage in other func- 
tions which had been charged to indirect expenses, which it did not engage 


in in 1951? 
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A When you speak of functions, sir, I presume you mean 
the airline business? 


Hearing Examiner: Mr. Beitel -- 


The Witness: In any business -- 


Examiner Pfeiffer: Mr. Beitel, if you would ask your question 


| 
in specific form, you might get an answer. Now, what do you have in 
| 


mind? What do you have in mind, Mr. Beitel? Do you want to ask a 


question as to whether expenses involving the passage of the permanent 
certification bill were paid by Southern Airways out of the indirect ex- 


penses, and in what amount, is that your question? 


Mr. Beitel: The witness has already said those expenses were 


charged to indirect expenses. | 


Mr. Beasley: I don't think he has testified to any such thing. 


Examiner Pfeiffer: He certainly hasn't. 


nection with the permanent certification legislation. 


| 
Mr. Beasley: I don't know of any expenses we incurred in con- 
| 


Mr. Beitel: I understood the Examiner asked him to supply 


the amount which had been paid in dues. | 
| 


Examiner Pfeiffer: That is correct, I asked him to supply the 


amount for dues to the A. T.A., or the Conference of Local Carriers. 


4173 Mr. Beitel: The Conference of Local Service Carriers. They 
sponsored the legislation. | 


Mr. Beasley: Well, let's ask it that way. Itdida lot of other 


things, too. The only expense Southern incurred was the dues. 
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Mr. Beitel: Well, all right. 

By Mr. Beitel: 

Q If anyone for Southern came to Washington for the pur- 
pose of testifying before a Congressional committee with respect to the 
desirability of the permanent local service legislation, would that expense 
be charged to direct or indirect expenses on Southern's books? 


A That certainly would be an indirect, if such thing were 


Didn't that happen? 
A I could not say, sir, I do not know. 
Q Didn't representatives of Southern attend numerous 
meetings with respect to that legislation? 
A I am certain that they must have, if it was legislation 


concerning us, but I do not know then in what amount, nor how many, Sir. 


Q Now, what I would like to know is how much legislative 


activity has Southern estgaged in, how much increased legislative activities 
has Southern engaged in since 1951? 
4174 A Mr.' Beitel, I am afraid that would have been a policy 
question to have asked our policy witness. 

Q In other words, you don't know? 

A No,'sir, I don't know. I am not in the legal department. 

That is an adequate answer for the purpose of my 

question. 

Examiner Pfeiffer: Just answer the question. Does Southern 


Airways make any political contributions? 
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The Witness: No, sir, we do not. 
Mr. Beitel: Southern Airways Corporation. Is Southern Air- 
ways a corporation? 


The Witness: Yes, sir, under the laws of the State of Delaware. 


| 
| 
| 
| 
The correct name is Southern Airways, Inc., for the record, sir. 
| 


By Mr. Beitel: 


Q Can you tell me, Mr. Tarrer, how many people Southern 


has had to employ during 1956 as compared to 1951 to handle its route de- 


velopment program. 
| 
A Mr. Beitel, I don't believe we have employed anyone 


specifically for that purpose. I think we have transferred one person from 
one of our other departments, and set up a research department which for 


the present is spending a great deal or most of the time on route research, 
| 
| 


and that is Mr. Courtenay sitting there by you. 
4175 Examiner Pfeiffer: And Mr. Beecken is not an employee of 


the company as such, he operates as an independent contractor? 


The Witness: He does, sir, and everything in his cost is de- 
| 
ferred cost and does not go into indirect costs. It is deferred and then 


amortized in the event we acquire the services we seek to perform. 


By Mr. Beitel: | 
| 
Q If you acquire the service that you seek and it is amor- 


tized, where does the amortization charge go, into direct or indirect? 
A It would then go into indirect, sir. 
Q Into indirect. If you don't acquire the service which you 


are seeking, where does the charge go? 
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A The charge at that point goes into indirect cost, but for 


purposes of mail rate subsidy payment, it is disallowed, and then becomes 
a part of our cost of the terminal investment. 

Q But the figures you gave with respect to direct and in- 
direct costs are actual costs -- they are not costs for purposes of mail 
rail figures, isn't that right? 

A They were. 


Mr. Beitel: That is all. 


| 
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| 
4341 A Well, if you will look.in my forecast, I have not any Atlanta- 


New Orleans traffic so this operation would be strictly ofa local service 


nature. 
Q In that-- 
A We have no New Orleans-Birmingham traffic. 


| 
Q That distinguishes it from the Tennessee operation which 


Southern originally contemplated and subsequently abandoned. | 
| 


A The Tennessee operation, at least as proposed by Southern, 
would have to get its sustenance primarily from the strong erunkline markets 
and my feeling is that their chance of getting it would be pretty small. 

Q Now, with respect to the Atlanta-New Orleans market, you 
would seek certification in that market to serve the intermediate points, since 
you do not contemplate, and you do not take any terminal-to-terminal traffic 
in your forecast, is that right? : 

A I do not think that Southern would get any terminal-to-terminal 
traffic to any degree, in view of the vast amount of trunkline services between 
the terminals. : 

Q That is right, that is what you said and I am asking you if the 
reason that you are seeking certification between Atlanta and New Orleans 


as to this is to serve the intermediate cities, both to Atlanta and New Orleans, 


and between the intermediates. 
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KILPATRICK, BALLARD AND BEASLEY 


912 American Security Building 
Washington 5, D. C. 


February 10, 1958 


Civil Aeronautics Board 
Washington 25, D. C. 


In re: Southeastern Area Local Service Case - 
Docket No. 7038 et al 


Dear Sirs: 


In my letter of January 2, 1958, to you I stated that Southern 
Airways, Inc. had no objection to dismissal of the portion of its application 
in Docket No. 8532 which proposes service to Ft. Myers, Tampa 
and Lakeland/Winter Haven or to the removal from the above-styled proceeding 
of the issues of suspension, elimination or termination of 
National's authority to serve Ft. Myers and Lakeland/ Winter Haven. 


The purpose of'this letter is to advise that Southern hereby 
withdraws its letter of January 2, 1958 and to state that Southern now 
opposes the motion dated December 30, 1957 of National Airlines, Inc. 
requesting dismissal of a portion of the application by Southern in 
Docket No. 8532. 


Southern withdraws its letter of January 2, 1958 and opposes 
National's motion because it desires the Board to have the broadest possible 
opportunity in this case to authorize whatever new and additional air service 
the Board may consider is requ{red on the basis of evidence introduced into 
this record by the Department of Defense and other parties after January 2, 
1958, the date of our earlier letter. If and to the extent that the continuing 
pendency of Southern's application in Docket No. 8532 will better enable 
the Board to meet these needs, Southern desires its application in 
Docket No. 8532 in its entirety to remain in issue in this proceeding for that 
purpose. 


A copy of this letter has been mailed to all carrier parties, to 
Bureau Counsel and to Ft. Myers, Tampa and Lakeland/Winter Haven. 
An original and nineteen copies are being filed with the Board. 


Very truly yours, 


/s/ Cecil A. Beasley, Jr. 


: Cecil A. Beasley, Jr. 
CABjr:mee Attorney for Southern Airways, Inc. 
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6264 Examiner Pfeiffer: That is a reasonable request and that type of 
procedure has been followed. | 
| 

Mr. Grundman: Does that mean that you want our position with 


reference to the certification of Southeastern? 
They are the only ones who have applied for most of those cities. 


Mr. Burns: It happens Southeast is the only one that has applied 
for most of those cities and that is the reason that the Tennessee Aeronautics 


Commission has supported the application of Southeast, because the Tennessee 
| 
Aeronautics Commission has found a public convenience and necessity for air 


i 
service to those cities and feels that that position here in this hearing has been 
| 


maintained and that we need to be informed concerning the position of the 


Bureau regarding those points. 


Mr. Gingerich: Mr. Examiner, I would like to interject at this. 


point that Trans-Texas by virtue of its catch-all clause is an applicant for 
| 


any service found required in the State of Tennessee, even though we have 
not put in specific proof as to Union City, for example, in this|case. 

Mr. Grundman: Is that similar to the position of Southern? 

Mr. Shortlidge: I-arn not aware of any statement by the 
| 


6265 Company on this point, Mr. Grundman. 
Examiner Pfeiffer: Well, is the Tennessee Aeronautics 

Commission the only party present whp is making the request for this 

statement of position? : 


If that is so, that simplifies matters. When is the earliest that you 


could give us a statement, Mr. Grundman? 
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6265 Mr. Grundman: Well, I suppose to be useful at all it ought to be 


sometime in April, and I would suggest that it be made on or before April 15. 


Would that be early enough? 
Burns: Yes, sir, or even later. 

. Grundman: I could probably arrive at it by that time. 

. Bomar: In that regard, Mr. Examiner, I think that most 
certainly the statement of position of the Bureau of Air Operations would be 
valuable not only to the Tennessee Aeronautics Commission but also to 
Southeast and also to the cities effected who will be filing briefs on May 11. 

Examiner Pfeiffer: Off the record. 

(Discussion off the record) 

Examiner Pfeiffer: On the record. 

Mr. Grundman: This is a statement only with reference to our position 
as to the application of Southeast and service to those cities in Tennessee 
which have been named. 

Mr. Bomar: | I didn't understand it to be as to Southeast, I 
understood it to be as to service to those cities. 

* 
6269 Examiner Pfeiffer: Off the record. 

(Discussion off the record. ) 

Examiner Pfeiffer: On the record. 

During the off the record discussion Bureau Counsel agreed to 
present the position of the Bureau of Air Operations with respect to the public 
convenience and necessity and attributes of the cities in Tennessee covered 
by the Southeast application and the Trans-Texas application on or about 


April 14 and it was called to my attention that the brief date of May ll falls 
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6269 ona Sunday and it is hereby modified to May 12. 


Mr. Shortlidge, you may cross examine. 
| 


Mr. Shortlidge: Mr. Examiner, would you amend that last 


statement to also show that Southern is an applicant at Jackson, Tennessee, 


and Southern's service will also be taken into consideration in ‘that position? 


Examiner Pfeiffer: The statement is so amended. 
| 


BY MR. SHORTLIDGE: 


Q Mr. Ryan, in reference to Exhibit BAOR-3, the last sentence 


in the first paragraph, the Southern experience there set out is an answer in 


part to certain questions that the Examiner had previously on the record when 
| 


he was discussing some of the Bureau's exhibits, is that not correct? 
| 


A With respect to what Southern has carried between certain 


pairs of points in competition with trunk lines, it is an answer to what the 


Examiner was talking about. 
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STOCKHOLDERS OF SOUTHEAST AIRLINES 


E. Ward King $ 50,000 
WwW. J. Still 5,000 
Arthur B. Borden 5,000 
Borden Mills, Inc. 5,000 
M & D Investment Company 435,000 


Total authorized stock outstanding $ 500, 000 
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STATE OF TENNESSEE 
BUREAU OF AERONAUTICS 
NASHVILLE 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 


Southeastern Aviation, Inc, doing business as 
Southeast Airlines, 
is hereby granted this certificate of public convenience and necessity to 


operate as a common carrier by air for the transportation of persons and 


property, subject to the conditions hereinafter set forth, the laws of the 


~ | . 
State of Tennessee, and the requirements, rules and regulations of the 
i 
Bureau of Aeronautics, issued pursuant thereto, as follows: 


| 
1. Between the points, Tri-City (Johnson City, 
Kingsport and Bristol) - Morristown-Knoxyille- 


| 
Chattanooga-Tullahoma -Shelbyville-Nashville- 

| 
Clarksville-Union City-Dyersburg-Memphis. 


to be known as route No. 1, and | 
2. Between the points, Memphis -Jackson-Nashville- 
Knoxville-Morristown-Tri-City (Johnson City, 
Kingsport and Bristol) | 


| 
to be known as route No. 2. | 
This service hereby authorized is subject to the following conditions 
| 
| 
1. The holder of this certificate shall render service to and 


and limitations: 


from each of the points named herein, except as suspension of service 


may be authorized by the Bureau, and may begin or terminate, and 


begin and terminate trips at any points named herein, 
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2. All operations shall be conducted in accordance with the 
present and future laws of Tennessee and the applicable Civil Air 
Regulations. 

3. The holder shall commence the operations within 120 
days from the date of this certificate. 

4, The exercise of the privileges granted by this certificate 
shall be subject 'to such other reasonable terms, conditions and limita- 
tions required by the public interest as may from time to time be pres- 
cribed by the Bureau. 

IN WITNESS WHEREOF, the Bureau of Aeronautics has caused 
this certificate to be signed by the Chairman, and the seal of the Bureau 


to be affixed thereto, attested by the Director of the Bureau on the 18th 


day of December _, 1956 


/s/ Robert E. Bomar 
airman 


/s/ Jas. E. Martin 
1rector 
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CAB DOCKET NO. 7038, et al 


8940 SOUTHEAST AIRLINES 
Balance Sheet 
December 31, 1957 


Assets 


Current Assets: 

Cash 
Special Deposits 
Notes and Accounts Receivable: 

General Traffic 

Company Personnel 

Others 

Total Notes and Accounts Receivable 

Flight Equipment - Expendable Parts 
Miscellaneous Materials and Supplies 
Short-term Prepayments 

Total Current Assets 


Investments and Special Funds: 
Other Investments and Receivables 


Total Investments and Special Funds 


Operating Property and Equipment: 
Flight Equipment 


Less Reserves for Depreciation 
Ground Property and Equipment 
Less Reserves for Depreciation 


Operating Property and Equipment Net 


Deferred Charges: 
Developmental and Preoperating Costs 


Total Deferred Charges 


Total Assets 


23, 808. 78 
1,989.95 


16, 703. 67 
1, 638. 38 
5,972. 42 


24, 314. 47 
78, 109.97 


8,952. 46 
4,557.14 


$ 141, 732.77 


$ 1,000.00 


$ 1,000.00 


$ 621, 499.75 
102, 921.57 
222, 325.92 

3,922. 30 


$ 736, 981.80 


$ 89, 437.51 


$ 89, 437.51 


$ 969, 152. 08 


Liabilities and Stockholders Equity 


Current Liabilities: 
Notes and Accounts Payable: 
Accounts Payable - General 
Total Notes and Accounts Payable 
Accrued Personnel Compensation 
Other Accrued Taxes 
Total Current Liabilities 


Non-Current Liabilities: 
Long-Term Debt 
Total Non-Current Liabilities 


Stockholder Equity: 
Paid-In Capital: 
Capital Stock 
Common 5000 Shares Outstanding 
Total Capital Stock 


Retained Earnings: 
Net Loss to Date 


Total Liabilities and Stockholders Equity 


| $ 459, 232. 48 


459, 232. 48 
14, 989. 63 
7,912. 43 

$ 482, 134. 54 


$ 500, 000. 00 


: $ 500, 000, 00 


| $500, 000. 00 
| $500, 000. 00 


(512, 982. 46) 


- $ 969, 152. 08 
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It is this recognition of the transportation needs of the State of 
Tennessee as a whole that gives Southeast Airlines its distinguishing 
characteristic. The very founding of Southeast Airlines and its intrastate 
operations from the very beginning have been in recognition of these needs. 
Its operational organization, the structure of its route system, its sche- 
dules, and its facilities at various points have been designed and modi- 
fied by experience with view to the overall needs of the State, taking 
into account only the existing and the visible potentials but also the 
future traffic yet to be developed through convenient and efficient services. 


The six months' history of Southeast Airlines indicates clearly, as is 


exhibited in the operationalstatistics, that a full satisfaction of the needs 


of the state cannot be attained through intrastate operations alone and 

a full realization of the benefits of Southeast Airlines service can be 
attained only through certificated local service interstate operations, 
permitting it to enter into interchange agreements with trunk and local 
air carriers bounding the State of Tennessee, and permitting it to carry 
mails and performing other services made possible through certification 
from the Civil Aeronautics Board. 

Southeast Airlines recognizes that the intrastate community of - 
interest between and among Tennessee cities and their interstate commun- 
ity of interest with out-of-state governmental, commercial and financial 
centers are inseparable, and can be met only by a complete and unified 
air carrier system such as in herein proposed. All segments of the 
proposed routes must be furnished complete commuting and interline 
services based on overall needs of the state rather than to cater to particu- 
lar intercity potentials. 

It is for this reason that Southeast Airlines interposes a strong 


objection to all proposals for the extension of spur segments from 
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Knoxville, Chattanooga, Memphis, and Nashville to pee only the 

more populous Tennessee towns. Such spur extensions, if granted, 
9040 do not go to the heart of Tennessee needs which is to furnish 
services to all Tennessee cities having a suitable airport, whether 
large or small, with large or small potential and all contributing to 

the overall economy of the state. Spur extensions will by-pass many 
areas, particularly in the middle and western portions of Tennessee, 
which though temporarily unprofitable yet are capable of economic 
growth and development with proper network of transportation facilities. 
Furthermore, spur extensions between the larger centers of population, 


if granted to other local carriers, would destroy the very framework 
| 


of Southeast Airlines operations whether on intra-or-inter-state basis. 
| 
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TABLE 631 


Projected Passenger Traffic 


Between Cities Passengers Miles Passenger 
(both ways) Miles 


Tri-Cities and Knoxville 103 42,745 
ee " Chattanooga 182 58, 604 
Tullahoma 247 14,079 

Nashville 265 219, 950 
Clarksville 319 9,570 

Union City 424 7,208 
Dyersburg 441 4,410 

Jackson 399 19,950 

Memphis 464 89, 088 

Huntsville 266 3,990 
Morristown 59 590 

Paris 378 3, 780 


Chattanooga 79 23,858 
Tullahoma 144 13, 680 
Nashville 162 112,590 
Clarksville 7,128 
Union City 11,877 
Dyersburg 7,436 
Jackson 59,792 
Memphis 48,735 
. Huntsville 13, 040 
Morristown 1, 320 
Paris 5,500 


Chattanooga" Talahoma 4, 680 
oy " Nashville 45,140 
Clarksville 2, 640 

Union City 5, 620 

Dyersburg 3,170 

Jackson 26, 880 

Memphis 33, 705 

Huntsville 6, 720 

Paris 2,350 

Morristown 2,952 


9057 
CAB DOCKET NO. 7038, et al 


Between Cities 


Tullahoma-/1 
Shelbyville and Nashville 
WU " Clarksville 

Union City 
Dyersburg 
Jackson 
Memphis 
Huntsville 
Morristown 
Paris 


Clarksville 
Union City 
Dyersburg 
Jackson 
Memphis 
Huntsville 
Morristown 
Paris 


Clarksville Union City 
st Dyersburg 
Jackson 
Memphis 
Huntsville 
Morristown 
Paris 


Dyersburg 
Jackson 
Memphis 
Huntsville 
Morristown 
Paris 


Jackson 
Memphis 
Huntsville 
Morristown 
Paris 


Jackson Memphis 
Wu Huntsville 
W Morristown 
8 Paris 


Passengers 
(both ways) 


122 


w 
nooo anoomow 


ne 


250 
8 
20 
20 


| 
| 
| 
ibit SA-603 


.Passenger 
Miles 


6, 954 
222 
648 

1,175 

3, 438 

17,920 

1, 060 

1, 880 

1, 020 


8, 640 
32, 118 
12, 320 
80, 400 

112, 037 

8, 250 
41, 200 
18, 080 


1, 050 
1,128 
376 
12,198 
0 


1,560 
590 


108 
0 


5,995 
0 


0 
210 


420 
4,161 
0 


0 
426 


16, 250 
1,952 
6, 800 
2,260 


1/7 for the purpose of this computation Tullahoma and Shelbyville are 


Considered as alternate airports. 
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Between Cities Passengers Miles Passenger 


(both ways) Miles 


Memphis and Huntsville 60 309 18, 540 
Uk * Morristown 30 405 12,150 
#8 " Paris 50 144 7,200 


Huntsville Morristown 10 207 2,070 
" " Paris 223 0 


Morristown * Paris 319 1,914 


Total Passengers ° Total Passenger Miles 1, 357,497 
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| 
TABLE 651 
OPERATING FORECAST 
DETAILS OF PROJECTION 
Indirect Expense 


General & Administrative | 
| 


3 General Management Personnel $ 2, 700, 00 Per Month 
8 General Office Employees 2,250,00 Per Month 
$4, 950. 00 Per Month 


Salaries per Year $4,950.00 x 12 | $59,400.00 


Personnel Expense 
Southeast Experience Dollars/Hour 
14, 820x,22 3,260, 40 


Communications Purchased 
Southeast Experience Dollars/Hour | 
14, 820x .40 5,928.00 


Legal Fees & Expenses 
Southeast Experience Dollars/Hour | 
14, 820 x .23 | 3, 408. 60 


Stationery & Printing 
Southeast Expexjence Dollars/Hour 
14, 820 x .28 4,149, 60 


Insurance Employees Welfare 
Payroll @ $5,200 cut off $42, 600 x .08 per C 34,08 


Taxes Payroll 
Payroll @ $4,200 cut off $39,000 x 2.25% $ 
Payroll @ $3,000 cut off $33,000 x 3% 1, 867.50 


Other Expense 
Southeast Experience Dollars/Hour | 
14,820 x .08 1,185.60 


> ° 
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Exhibit SA-604 


Page 15 of 16 


TABLE 654 


OPERATING FORECAST 


SCHEDULE OF CAPITAL REQUIREMENTS 


Cash 
Flying Equipment 
Airframe 
Engines 
Propellers 
Communi cation Equipment 


Miscellaneous Shop Equipment 
Balance to Complete Hangar 
Station Improvements 

Huntsville 

Paris 

Shelbyville 

Morristown 


Ramp Equipment 
Baggage Cart - Huntsville 
Baggage Cart - Paris 
Baggage Cart - Shelbyville 
Baggage Cart - Morristown 


$90, 000. 00 
7,000, 00 
1, 200. 00 
_ 3,800. 00 


500, 00 
500, 00 
500. 00 
500. 00 


200. 00 
200. 00 
200. 00 
200. 00 


Note: Miscellaneous equipment with a value less than $50.00 
needed for new stations has been provided for through. 
the cost projection, since items of that nature have been 


expensed in the past, 


$150, 000. 00 


102, 000, 00 


3,000. 00 
39,209.15 


2,000. 00 


800. 00 
$297,009. 15 


| 
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STATEMENT OF E. WARD KING 


STALLNMAS: - 


My name is E. Ward King. I reside in Kingsport, Tennessee. 


| 
I am president of Southeastern Aviation, Inc., which is a corporation 


doing business as Southeast Airlines. My qualifications and experience 
in the transportation business are set forth in Exhibit SA-101. 
Southeastern Aviation, Inc., was organized for the purpose of 
providing a commuter air service for the principal cities of the State of 
Tennessee. There are 13 airports in Tennessee serving approximately 
85% of the state population for which transport-type facilities are either 
built or planned. A majority of these airports have no local air service 


except that presently provided by Southeast and the local air service at 


the remaining airports, except that provided by Southeast, is insigni- 
ficant and completely inadequate. | 
| 
Pursuant to the laws of the State of Tennessee, Southeast filed 


an application for a certificate of public convenience and necessity be- 


fore the Tennessee State Aeronautics Commission (then called the 


Bureau of Aeronautics). The proposal presented to the Commission was 
a comprehensive pattern of service to all points in Tennessee where 
adequate airports were available, to wit: Tri-City, Knoxville, Chat- 


tanooga, Tullahoma, Nashville, Clarksville, Union City, Dyersburg, 


Memphis and Jackson; and also to the cities of Morristown, Shelbyville 
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and Paris where adequate airport facilities were being planned. When 
this application was made, no other company was interested in provid- 
ing a comparable and adequate air service to these cities. 

Every carrier serving any point in Tennessee was given notice 
of the hearing, but the only one interested enough to appear was Eastern 
Airlines. Eastern did not oppose the granting of the certificate, but 
sought only to so restrict it as to prevent us operating non-stop between 
Nashville and Chattanooga. Upon a full and complete hearing of all of the 
evidence presented by the interested parties, including the various cities, 
the Commission, being convinced of the need for this service, granted 
the certificate as applied for without the restriction as proposed by 


9100 Eastern Airlines. 


Southeast began operations under its certificate February 8, 1957, 


and these operations have been conducted at a most substantial loss. 
These losses were not the result of underestimating operating cost. 

In our testimony and exhibits presented to the Tennessee Commission 
we estimated our direct cost to be $70 an hour and our indirect cost at 
30 cents per mile: whereas, as shown by our Exhibit SA-303, our 
direct costs have been $67. 35 per hour and our indirect costs have been 
32.9 cents per mile. The small net difference between the projected 
figures and actual experience demonstrates the accuracy of our original 
cost estimates. ' As relating to the load factor, however, it has been an 
entirely different story. Originally, we believed that in a reasonable 


time we could obtain a load factor which would permit us to operate on 


| 
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at least a break-even basis. We have not been able to even, approach our 
original estimate, due, in my opinion, to our inability to interline with 
other carriers. Frankly, we originally did not appreciate the handicap 
of not having interline privileges. Accordingly, on August 5, 1957, in 
Docket 8940, we filed application for an exemption which, i granted, 
would have permitted us to interchange passengers, eresen! express and 
carry mail. We sought these rights because we had become conyinced 
that they were essential to the successful operation of our line if we were 
to provide the comprehensive service needed by these cities. This 
application was denied by Order No. E-11870, issued October 11, 1957. 
Certain statements were made in a concurring opinion to tile Board's 
order dated October 11 from which I inferred that the Board might not 
look with disfavor upon voluntarily negotiated interline ticketing agree- 


| 
ments with other carriers. We immediately sought such interline agree- 


ments, but have been unable to execute any agreements. Also, the 


instant hearing, originally scheduled for November 13, 1957, and later 
postponed to December, 9,,1957, was further postponed to January 6, 

| 
1958. I was informed that at least a year to 18 months would be re- 

| 


quired to obtain a final decision in the instant proceedings. All of these 


9101 things brought me to the realization that Southeast's losses 


would continue much longer than originally anticipated and that its 
| 


financing would involve more than I believe an individual at my age 


| 
should attempt. In order to continue this much needed service to the 


people of Tennessee, therefore, all of the stock of Southeastern Avia- 


| 
tion, Inc., was sold on November 26 to The Mason and Dixon Lines, Inc. 
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This change in the ownership of the stock has necessitated the 
filing of additional information with respect to the citizenship of South- 
east Airlines. Accordingly, there are attached hereto (as Exhibits 
SA-902-913, inclusive) affidavits which show The Mason and Dixon 
Lines, Inc. is a citizen of the United States as that term is defined by 
the Civil Aeronautics Act. 

In this case, Southeast Airlines is the only company which is pro- 
posing to provide complete local service to all of the major cities of Ten- 
nessee and to Huntsville, Alabama. Based upon my expensively acquired 
knowledge of local service, I believe that it is impossible to conduct all 
of our proposed services without the certification applied for. This, 
of course, is not'peculiar to Southeast. According to my information, 
every local service carrier has these privileges which we seek. 

When we filed our application in this case on February 20, 1957, 
we thought that we would be able to obtain a break-even load factor and, 
for that reason, the application was drawn in the alternative so that it 
could be considered as an application to transport persons or property 
only, without mail. We now realize that Southeast Airlines cannot serve 
all of the cities for which it has applied, and to which service is required, 
unless it is given full certification by this Board. A more abbreviated 


service, encompassing only the larger metropolitan areas, might be 


very attractive financially from the standpoint of the carrier, but it 


ignores the economic and industrial development of the State of 
Tennessee and more particularly it completely ignores the essential 


demands of our national defense in a time of great peril. 
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9102 If this Board certificates any carrier to parallel the existing 
| 

routes of Southeast Airlines, the resulting competition will have the 

effect of nullifying the intrastate certification granted Southeast by the 


sovereign State of Tennessee. We seriously question the propriety of 
such an action. : 

On February 26, 1957, there was filed with the Board an applica- 
tion for approval, if such approval was required, of the control of South- 


eastern Aviation, Inc., by E. Ward King and The Mason and Dixon Lines, 


Inc. Paragraph 4 of that application should be amended to show that The 
Mason and Dixon Lines, Inc., does own the stock of Southeastern Avia- 
tion, Inc. I am told that the second proviso of Section 408((b) of the 

| 


| 
Civil Aeronautics Act does not apply as a matter of law to an applica- 


tion filed pursuant to Section 401 of the Act. 
| 
Southeast, in providing commuter service in the State of Ten- 


' | 
nessee, is the newest carrier serving points in Tennessee, According 
| 


| 
to information compiled by the Office of the Airport Manager at the 


Memphis Municipal Airport for the month of November 1987, South- 


east actually handled more passengers than Trans-Texas which isa 


certificated local service carrier serving Memphis. These records 
are as follows: 


American 
Braniff 
Capital 

Delta 

Eastern 
Southeast 
Southern 
Trans-Texas 
Non-Scheduled 
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In Nashville, during the same month, Southeast ranked 3rd, 
handling 2,030 passengers while Braniff, a trunk line, handled 1,810, 
and Ozark, the only other local service carrier in Nashville, only handled 
427. There is attached hereto as Exhibit SA-914 an origination and 
destination report of passengers enplaned and deplaned by Southeast 
at all cities which we serve through December 31, 1957. 
9103 The Air’ Commerce Traffic Pattern for the fiscal year 1957 
shows the traffic enplaned at communities in the United States. The 
traffic carried by Southeast Airlines during 1957 converted to an annual 
basis, shows that cities served by Southeast are developing more pas- 
sengers than many other cities in the United States which are provided 


with certificated service. Dyersburg, which is the lowest traffic 


generating point on the system, produced an average of 621 passengers 


for 1957 on the basis of operations from June 7 to December 31. This 
exceeds the number of passengers enplaned at Marianna, Cumberland, 
Orange Wolfpoint, Alliance, Hawthorne, Tonopah, Malone, Ada, Mc- 
Alester, Baker, La Grande, Spearfish, Brady, Breckenridge, Cole- 
man, Ft. Stockton, Marshall, Mineral Wells, Pecos, Logan, Chehalis, 
Ellensburg and Greybull. The other cities served by Southeast which 
produced more air traffic are, of course, correspondingly higher in 
rank. 

Southeast Airlines, in almost one year as a commuter airline, 
has proved that 4 very real need for this complete service as now 


rendered by Southeast does exist and we have met that need. No other 
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applicant, nor any combination of applicants, in the proceeding proposes 
| 
| 
to fulfill the overall needs of the State of Tennessee. Southeast has proved 


the need for the local air service; Southeast is providng the service; South- 
east should now be certificated to continue to provide the service. 


ee * | 
THE FIRST NATIONAL BANK 
KINGSPORT, TENNESSEE 


January 29, 1958 


Mr. E. Ward King | 
Southeast Airlines 
P.O. Box 46 
Kingsport, Tennessee | 

| 


Dear Mr. King: 
| 

Relative to your statement that should you gain approval to 
go into Huntsville, Alabama with your airline, you will probably require 
approximately $300, 000. 00 additional capital. Of course, |a loan of this 
size would have to be approved by our Finance Committee; however I 
call your attention to the fact that for the past thirty years) we have fin- 
anced you and the Mason & Dixon Lines, Inc. , one way or another. 
There is no reason why, with the progress you are making, this should 
not continue. 


Our relationships with you and your organization have been 
most pleasant through the years and we have always found' your state- 
ments to be as represented. Should you need this additional financing 
we are confident that we will be able to work out satisfactory arrange- 
ments. Trusting this is the information you desire, we are 


Very truly yours, 


/s/ A. D. Brockman 
Vice Chairman 
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SOUTHEAST AIRLINES 
KINGSPORT, TEYNESSEE 


STATEMENT OF REVENUS AND EXPENSES 


First Quarter Cents Fer 
1958 Rev, Mile 


REVENUE 
Passenger $117 pace 
Froight 1,632, 
Excess Baggage 501.30 
¥Yon-Sche dule 10 446 ,40 


Refund Passenger ( HST 296) 
$124,947.92 39,79 7 


EXPENSES 
Direct Flying Operations: 
Flying Operatione $107,719.02 34.30 43.77 
Direct Maintenance 54,990.99 17.51 22,34 


Depreciation Plight Bquipment 0,061,921 9 12,21 
$192,771.92 61.38 78.32 


Indirect Expense : 

Maintenance Burden $ 19,129.29 
Depreciation Maintenance Equipment 3,060.90 
Depreciation Gen, Ground Prop, 571.53 
Passenger Service eer 
Aircraft & Traffic Servicing 2 ,001, 84 

Promotion & Sales 37 ,287 94 
General & Administrative 6,261,621 
Interest ; 2 


10,051.01 35.05 


Total Operating Expense $302,823.53 96.43 


Operating Loss (177 875.62) 


¥Fon-Operatinsg Income 
Income — Cash Discounts 112 


Net Loss (177,764.09) 


Revenue Miles 314,013 


Hours 2,461 306 


3d45 
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SOUTHEAST AIRLINES 
KINGSPORT, TEENESSES 


STATZ:ONT OF RSVENUS AND EXPENSES 


Second Quarter Cents Per Dollars 


1958 Reve Nile Per Hour 


Passenger $135,142.03 
Freight sOE4, 
Excess Baggage 589.20 
¥Fon-Sche dule 3,872.93 
Refund Passenger 13 

137 ,le+.o3 


EXPSNSSS | 
Direct Flying Operations: | 
Flying Operations $ 88,435,096 30.76 39.76 
Direct Maintenance 23,295.41 S11 10,48 


Depreciation Flight Equipment 28,118.35. 78 12.64 
130,849.72 8.05 2.88 
———— $$ 


Indirect Expense: 
Haintenance Burden $ 10,380.93 
Depreciation Maintenance Equipment 3,130.02 
Depreciation Gen, Ground Prop, 572.70 
Passenger Service 13,771.96 
Aircraft & Traffic Servicing 16,004.38 
Promotion & Sales 40,028.78 
General & Administrative 10,344.59 


406 
Interest 12273.23 P| 321 
01,505.59 35.351) De 


Total Operating Expense $241 356,32 g 
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108,52 


Operating Loss (104,231.68) 


Non-Operating Income 
Income = Cash Discounts 48.8) 


Met Loss (104,182, 87) 
——————— 


Pr etn es C8 We 


Revenue Miles 287 ,476 


Hours 2,224 304 
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SOUTHEAST AIRLINES 
KINGSPORT, T=SYNESSEE 


STATE (ENT OF REVENUS AND SXPENSES 


July & August Cents Per Dollars 
1958 Rev, Mile Per Four 


RSVSNUS 
Passenger $ $2,212.31 
Freight 1,247.84 
Sxcess Baggage 373.98 
Yon-Sche dule 3,189.92 


Refund Passenger (2,488.81) 
84 535.2 ol] 57278 


ZXPSENSES 


Direct Flying Operations: 


Flying Operations $ 48,572.91 25.37 33.19 
Direct vaintenance 22,554,621 11.7% 15.41 


Depreciation Flight Equipment 15,860.87 8.29 10.e4 
} & 9 739 5. 59. 


Inéirect Expense: 
Haintenance Burden $ eee 
Depreciation Maintenance Squipment 2,088, 
Tepreciation Gen, Ground Prop, 381,80 
Passenger Service 9,122.94 

. Aircraft 2 Traffic Servicing 12,873.95 
Promotion & Sales 26 £11.02 
General 2 Administrative 5,137.34: 
Interest 4 696 58 

9,110.3 


Total Operating Expense $156 077.75 81.55 106,68 
Operating Loss (71,542.51) 


Von-Operatinz Income 


Income — Cash Discounts 27.36 
Net Loss (71,525.15) 


Revenue Miles 191 399 


Hours 1,463 213 
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SOUTHEAST AIRLINES 
KINGSPORT, TENNESSEE 


STATEMENT OF REVENUE AND SXFENSES 


September Cents Per Dellars 
1958 Rev, Mile Per Hour 
REVSNUS 


Passenger $50,314.22 | 
Freight 508.29 | 
Excess Baggage 287 .65 | 
Non~Sche dule 13. 224.90 
Refund Passenger 0. 


za 804,31 58.97 


EXPENSES 
Direct Flying Operations: 
Flying Operations $32,268.61 
Direct Maintenance 14,127.31 
*Depreciation Flight Equipment 737.1 


$54,133.08 


Indirect Expense: 

Maintenance Burden $4,157. _ 
Depreciation Maintenance Equipment 1,051.34 

Depreciation Gen, Ground Prop, 190.90 
Passenger Service 4,703.57 Ty 
Aircraft & Traffic Servicing 6.938. ou 
Promotion & Sales 13,639.91 12 
General & Administrative 2,804.68 
Interest 1946.65 


$35,432.53 33.27 


Total Operating Expense $29 565.61 84.10 113,09 


Operating Loss (26,761.30) 


Non-Operating Income 
Income — Cash Discounts 12.48 


Net Loss ($26 ,748.82) 
—_ 
Revenue Miles 106,493 


Hours 791 233 


* Depreciation Flight Equipment increased as we added another 20-3 aircraft to our 
fleet 9/20/58. 
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SOUTHEAST AIRLINES 
KINGSPORT, TENNSSS3E 


STATEMENT OF REVENUE AND EXPENSES 


Octo ter Cents Per 
PSvVENUS 


Passenger $61,102.08 
Freight 855.90 
Excess Baggage 337.28 
on—Sehe dule 7,147.93 


Refund Passenger (1,801 .€5) 


$67 642 54 $58.18 


SXPENSES 
Direct Flying Operations 
Flying Operations $30,174.88 25.95 
Direct Maintenance 13 431,64 11.55 
Depreciation Flight Equipment 7.02 6 
$51,173.54 $01 
Indirect -Expense : 
Maintenance Burden $ 4,276.16 
Depreciation Maintenance Equip, 1,051.14 
Depreciation Gen, Ground Prop, rik 90 
Passenger Service 4 690,40 
Aircraft & Traffic Servicing ye 7i4. 71 
Promotion & Sales 5,459.09 
General & Administrative 2,805.55 
Interest 2,143.35 


$35,391.30 $30. a 


Total Operating 2xpense $86,564,384 $7445 


Operating Loss (18,923.30) 


Yon-Operating Income 
Income-Cash Discounts 26.27 


Net Loss ($18,897.03) 


Revenue files 116,269 


Hours 842 305 


$80.33 


35,84 
15.95 
8.98 
$60.77 


he, 03 


$102, 80 


C.A.B, Docket No, 7038 et al, 


Total 
Deplaned 


4o 


13 


ORIGINATION — DESTINATION 
SOUTHSAST AIRLINES REVENUE PASSENGERS 


NOVSIBER 1958 
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Southern Airways Incorporated 


GENERAL OFFICES—ATLANTA AIRPORT © ATLANTA, GEORGIA 


November 12, 1957 


Mr. Paul N. Pfeiffer 
Hearing Examiner 

Civil Aeronautics Board 
Washington 25, D. G. 


Re: Southeastern Area Local Service Case, 
Docket No. 7038 et al 


Dear Mr. Pfeiffer: 


This letter, accompanying Southern's direct exhibits in the 


Southeastern Area Local Service Case, Docket No. 7038 et al, is to advise 


you and the parties of what evidence Southern will and will not put for- 
ward in support of the several applications it has consolidated in this 
proceeding. 

Southern will present evidence at the Hearing, and there is 
evidence in these exhibits to support the following applications or 
portions of applications: 


Docket No. Southern is presenting evidence to support this application 
8163 in its entirety except the portion between Huntsville, 

Chattanooga, Rome, and Atlanta. In addition, Southern has 
presented evidence to show the results of adding the 
intermediate points Decatur, Alabama and Jackson, Tennessee 
to this route. In presenting the Decatur and Jackson 
evidence, Southern relies on the "catch-all" clause in its 
application assigned Docket No. 7038, which, in part, 
requests authority to provide Decatur-Atlanta and Memphis- 
Jackson service. Southern also relies on the application 
of Trans-Texas assigned Docket No. 8510, consolidated in 
this area proceeding, which raises the issue of such 
service. 


Mr. Paul N. Pfeiffer =e November 12, 1957 


Docket No. 
31 


Docket No. 
3 


Docket No. 
3h. 


Docket No. 
3 


Docket No. 
0 


Docket No. 
er) 


Docket No. 


26 


Go 


Southern is presenting evidence on this application except 
for that portion requesting authority to serve Daytona 
Beach between Jacksonville and Orlando. 


| 
Only that portion of this application involving service 
between the terminal point Tallahassee -and the intermediate 
point Gainesville and the terminal point Jacksonville to 
the intermediate point Gainesville and beyond Gainesville 
to Orlando via Ocala. 


Entire. 


Entire. 


Entire, except for that portion of the application request- 
jing authority to serve Hattiesburg between Gulfport/Biloxi 
and Laurel and that portion requesting authority to serve 
Selma and Anniston between Atlanta and Meridian.; In 
addition, Southern is presenting evidence to support 
service to Anniston as an intermediate point on the linear 
route between Gadsden and Atlanta rather than as an 
intermediate point between Selma and Atlanta, as requested 
in the application. In presenting this evidence! on 
Anniston Southern relies on the catch-all clause in its 
application assigned Docket.No. 8550 and the fact that 
service to Anniston is in issue between Atlanta and 
Birmingham in Docket 8510, consolidated herein. | 
Entire. In addition, Southern is presenting evidence to 
show the results of service to Pensacola, Fla. (not 
requested in the application) along the route herein 
proposed. In presenting such evidence, Southern relies on 
the catch-all clause in this application and on ithe 
application assigned Docket No. 8510 consolidated herein. 

| 
Entire, except for that portion of the application which 
requests authority to suspend service on present Segment 
of Route 98 at Laurel between Jackson and Mobile. 


Southern has presented evidence to support the suspension 
of Eastern at all points listed in the application except 
at Florence/Sheffield/Tuscumbia, Ala. (Muscle Shoals). 
Southern has not presented evidence to support suspension 
of Eastern's north-south service on Route 10 but has 
presented evidence to support suspension of Eastern's east- 
west service between Muscle Shoals and Memphis and between 
Muscle Shoals and Atlanta. 


ane 


Mr. Paul N. Pfeiffer -3- November 12, 1957 


Docket No. Southern has presented evidence to support the suspension 
cont'd of National at Panama City (in the manner applied for 
only), Valdosta, Gulfport, and Tallahassee, but not on 
National's suspension at Ft. Myers and Lakeland/Winter 
Haven. As for Delta, Southern has not presented evidence 
to support suspension at Meridian and Hattiesburg, Miss. 
and Selma, Ala. 


Southern has presented no evidence to support its applications 


assigned Docket Nos. 6925 and 8327. Southern has presented evidence to 


support its application assigned Docket No. 7038 only to the extent 


discussed above opposite Docket Nos. 8163 and 8550. 

Copies of this letter and of the direct exhibits herein included 
have been served on all the parties listed in the Examiner's service list 
dated October 7, 1957. 

Respectfully yours, 


Frank W. se, President 
Southern Airways, Inc. 
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Income and Expense Statement 


| 
Southern Airways Unaudited Financial Statements 
Nine Months Ended September 30, 1957 | 
TRANSPORTATION: REVENUE | 
Passenger $ 1,683,590.66 
U. S. Mail 72,638.41 
Air Express 36,152,429 
Excess Baggage 15,696.85 
Charter 38,749.50 
Other Transportation 4,657,436 
Total Transportation Revenue $ 1,851,485,07 


Public Service Revenue (Subsidy) 1,439,384195 
Service Sales - Net 4,236144 


Other Incidental Revenue 863,85 
Total Revenue F 3p209,9 70431 


OPERATING EXPENSES i 
Flying Operations $ 1,017,063,08 
Direct Maintenance 368, 686,09 
Maintenance Burden 257 , 325,08 
Passenger Service 152,346.95 
Aircraft & Traffic Servicing 922,896.12 
Promotion & Sales 301,403.61 
General & Administrative 203,654.15 

$ 3,223,375.08 


Depreciation and Amortization: | 
Flight Equipment $ 103,957.90 
Ground Equipment 25 ,635).83 
Route Extension & Development 5 1,269.24 

$ 130,862.97 
Total Operating Expenses $ 3,354,238.05 
Operating Profit (Loss) $ ( 58,267.74) 


NON-OPERATING INCOME & (EXPENSE) 

Capital Gains or (Losses) 

Unapplied Cash Discounts 

Interest Income | 

Interest Expense ( 6,847.03) 

Other Misc. Expense (__ 2,583.79) 
Total Non-Operating Profit (Loss) ( 5,537.05) 
Profit (Loss) ( 63,804.79) 

Mail Pay adjustment Prior Year 61,013.30 

Provision for Income Taxes - Net 2,290.45 


eee) 
NET PROFIT (501.04) 


| 
Public Service Revenue subsequent to April 6, 1956, based on a! 


Temporary Rate, is subject to adjustment on determination of a/ 
Permanent Mail Rate by the Civil Aeronautics Board. | 


Southern Airways, Inc. Exhibit, SOU - 79 
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SOUTHERN AIRWAYS, INC. 


Forecast of Revenues and Expenses 
Applicable to the Proposed Modifications 


and_ Extensions of Segment 2 


Revenue 
and Expense 
AIRCRAFT OPERATING EXPENSE Units Computed Summary 
Flying Operations and Maintenance: 
Rev. Plane Miles @ 48.96¢ Per 
Plane Mile | 322,25 $157,859 
Rev. Departures @ $5.68 per Depart— 


2,509 14,251 
7S | ? sete 


Stewardess Salaries @ 3.05¢ per 
Revenue Plane Mile 9,834 
Aircraft Depreciation -0— 
Total Aircraft Operating Expense : $181, 94) 


GROUND AND INDIRECT EXPENSE 

Station Expenses 81,688 
Other Expenses: : 

Revenue ton miles @ 25.h6¢ 549,560 $139,918 


Less Haul Density. Credit -7L,196 
$65,722 


Adjustment from Industry Averaze 
to Southern level (80.28%) 
Total Ground and Indirect Expense 


Total Operating Expense $316,393 


COMMERCIAL REVENUES 
Passenger Revenue @ 6.017¢ Per ; 
Passenger Mile | 5,448,000 RPM $327,807 
Service Mail Pay @ 90.1) Per Ton 
Mile 10,000 RTM 9, 01k 
Express @ 38,19 Per Ton Mile 16,000 RTM 6,110 
Excess Baggage @ 66.83 Per Ton Mile 6,000 RIM 4,010 F 
Freight @ 46.30 Per Ton Mile 16,000 RTM 7,08 $35,349 


Net Break-even Need (Reduction) $(37,956) 
Adjustment for integration of 
Proposed Segment 2 with Proposed 
Segment 5: 
Depreciation (46.27% of 1 aircraft) 
Less integration savines on "Other 
Expenses" 6,407 


Net Break Even Need (Reduction) after 
Adjustment, $(31,5h9) 


Southern Airways, Inc. 
CAB Docket No. 7038 


10005 SOUTHERN AIRWAYS, INC. 
Mileage and Traffic Estimate New 


Orleans and Mobile to Memphis and Atlanta Route: 


Scheduled Plane Miles 
Completion Factor 
Revenue Plane Miles 


Available Seat Miles on Segment 
(26 Seats) 


Passenger Miles on Segment 
Load Factor on Segment 


Additional Passenger Miles for 
Segment 1 


Total Revenue Passenger Miles 
Generated 

Revenue Ton Miles 

Passenger 

Mail 

Express 

Freight 

Excess Baggage 


Total Ton Miles 


Exhibit SOU -, 
Page 1 of 1 


628, 530 
98. 26% 


617, 593 


16, 057, 418 
10, 402, 025 


64. 78% 


2,440, 722 


12, 842, 747 


1, 220, 061 
21,615 
32, 423 
32, 423 

9, 834 


1, 316, 356 


160-A 
SECTION I 


LOCAL SERVICE IN TENNESSEE 


Southern has presented no cost and revenue estirmtes on the 
Memphis, Jackson, Nashville, Tullahoma, Chattanooga, Knoxville route, 
the Nashville, Tullahoma, Chattanooga, Rome, Atlanta route, or the Knox- 
ville, Chattanooga, Rome, Atlanta route, which are proposed in Dockets 
7038 and 8163, except for the portion of Docket No. 7038 proposing service 
between Memphis and Jackson. 

Southern has analyzed the traffic records and potential traffic 
over the proposed routes and has considered very carefully the service 
provided by five certificated trunk lines now authorized to serve most of 
the city pairs involved. From this analysis, Southern has determined that 
without elimination of some trunk line service through restriction or other- 
wise the provision of local service by Southern or any other local carrier 
will result in unduly high subsidy cost. Even more trunk line service has 
been recommended by CAB Examiners in the Great Lakes-Southeast Case, 
Docket No. 2396, and the St. Louis-Southeast Case, Docket No. 7735. 


This conclusion is substantiated by the record of two intra-state carriers 


that have operated in Tennessee. Both of these organizations enjoyed 


excellent management and adequate capital to provide scheduled service 
with DC-3 equipment. Volunteer Airlines operated for approximately 
seven months and then discontinued service. In its exemption applica- 
tion for mail pay subsidy, Southeast Airlines has further substantiated 


the above results of Southern's analysis. 


161-A 


Southern recognizes the need of the State of Tennessee for good 


| 
local service and believes that Tennessee would be benefittedby the crea- 


| 
| 
tion of a sound two-level air structure in the area. 


With the reduction of two engine equipment on trunk line 
schedules in Tennessee, the standard of local service Demme communities 
will deteriorate. Even now, certain of the larger cities do not enjoy balanced 
schedules. With the advent of jet equipment only months away the second 


level of air structure for this area should be properly established in this 
| 


proceeding to enable the State of Tennessee to enjoy the type of air trans- 
portation that it rightfully deserves. 
10012 Should the Board conclude on the basis of evidence presented in 


| 
this proceeding that service of a local nature should be authorized over 


| 
the routes specified above, or on similar routes, then Southern should be 


selected to provide the service. | 


Southern strongly feels that Jackson, Tennessee is a city which 
| 


is entitled to air service by a local service line. To provide such service 


at a minimum of cost, Southern proposed to serve Jackson as an inter- 
| 

mediate point between Memphis and Muscle Shoals under Southern's 
| 


| 
proposal as outlined in Section "G" of these exhibits. In proposing such 


service, Southern relies on the “catch-all” clauses in its application 


assigned Dockets No. 7038 and 8163. 


Southern Airways, Inc. Exhibit SOU - 450 
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10023 SOUTHERN AIRWAYS, INC. 


Introductory Statement 


Southern presently owns thirteen DC-3's. To operate the additional 


schedules as proposed in these exhibits, Southern would require a total of 


twenty-two aircraft, twenty of which would be used in the schedule pattern, 


leaving two aircraft for inspection and overhaul. 
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Additional Capital Requirements 


oak . 
Net Current Assets per Balance Sheet of 11-30-57 
Accured Vacations included in Current Liabilities 


Contingent Settlement of Mail Rate Claims: 
Break-even need 46-56 to 11-30-57 $ 32,600 
Return on Investment: (Net of Tax) 
46-56 to 9-30-57 © 7% 3 118,100 
9-30 to 11-30-57 ® 2¢ Mi, 13,100 131,200 163,800 


Capital Stock Issue to Employees (Jan. 1958) 100,000 


Immediately Available $ 367,500 


Accumulation of Additional Availability 
over subsequent twelve months to 
Nov. 30, 1958 assuming operation of 
present system only: 
Return on Investment: 
2¢ per mi. on 345,000 Mi. Per Mo. $ 82,800 
Depreciation applied to reduction 


of Note to Banks L/ 113,000 195,800 
Total Available $ 563,300 


]/ Non cash gain from depreciation, based on Nov. 1957 level, would be $191,000 
in next twelve months, the use of depreciation for retirement of loan only 
would allow for reinvestment of $78,000. 


| 
SOUTHERN AIRWAYS, INC. EXHIBIT SOU-TA 
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| 
TESTIMONY OF FRANK W. HULSE, PRESIDENT, 


SOUTHERN AIRWAYS, INC. 


My name is Frank W. Hulse, and lam President and a Director 
of Southern Airways, Inc. : 

The exhibits which I sponsor are listed ona separate sheet which 
has been distributed to all parties. These exhibits were prepared under 
my supervision and direction and are true and correct to the best of my 
information and belief. | 

This case is of vital importance to the taxpayer, the travelling 
public and to Southern. It is the first opportunity afforded the company 
and the Board to modify on a comprehensive basis Southern's route sys- 
tem and in turn Southern's ability to better serve the public. The case 
offers, in our opinion, an opportunity to improve Southern's system, 
with resulting benefits to the travelling public and Government. 

Southern has proposed suspension of trunk carriers and sub- 
stitution of its service at a number of points. It has done so only where 
it believes that its service will meet the needs of the travelling public 
and the trunks' suspension will be in the overall public interest. It 
has done so because it believes suspensions afford the best single 
method of improving the quality of Southern's route system, This 
is true because of the high degree of competition Southern exper - 
iences from trunk carriers over its present system and the limited 
number of good traffic generating cities in Southern's een that are 


| 
not already served by trunk carriers. 


166-A 

The importance of suspensions to the improvement in the quality 
of Southern's system can be illustrated by reference to the point-to- 
point paralleling of Southern's routes by the trunk carriers. Thus, be- 
tween Charlotte and Atlanta Southern serves four intermediate points. 
Between the terminals, Capital, Eastern and Delta provide service, and 
two of the intermediate points served by Southern are also served by 
Eastern, In January, 1958, Eastern offered Greenville fourteen trips 
daily to and from Charlotte and fourteen trips daily to and from Atlanta. 
Spartanburg received six trips between Atlanta and Charlotte terminals. 
Of these Eastern flights three served both Greenville and Spartanburg. 
10054 A comparable situation exists with reference to Southern's 
Atlanta-Jacksonville segment, where service is provided between the 
terminals by both Delta and Eastern. Southern competes with Eastern 
and Delta between Atlanta and Columbus, Georgia, and with Eastern be- 
tween Atlanta and!Albany. Finally, National provides service between 
Valdosta and Jacksonville. Thus, there is only one point, Moultrie, 
Georgia, served exclusively by Southern between Atlanta and Jacksonville. 

Segment Five of Southern's certificate is between Atlanta and 
Panama City via Columbus and Dothan. By temporary exemption, 
Southern presently serves Eglin Field as a co-terminal with Panama 
City and seeks here permanent certification at Eglin.. Each of the points 
other than Eglin is served also by trunk carriers. As already noted, 
both Delta and Eastern serve between Atlanta and Columbus, and Eastern 


between Atlanta and Dothan and between Columbus and Dothan. National 


serves Panama City in an east-west direction that is not directly com- 


petitive with Southern's route segment Five. 


167-A 
| 


Turning to Southern's certification between Atlanta and Memphis, 
it is to be noted that here also competition from Eastern is present be- 
tween Birmingham and Atlanta as well as that from Delta oa Capital. 

In addition, service is provided by Eastern between Memphis and 
Birmingham and Memphis and Atlanta. Between Memphis and New Orleans 
Delta provides service as it does between Memphis and J ackson and also 
between Jackson and New Orleans. Both Delta and Eastern operate be- 
tween Baton Rouge and New Orleans and Delta presently offers service 
between Monroe and Memphis, via Jackson, which is in competition with 
Southern's service between Monroe and Memphis. National parallels 
Southern between Gulfport/Biloxi and Mobile. : 

Southern recognizes its primary function is to provide service 
between intermediate points, on the one hand, and terminal points, on the 
other. However, I should like to point out that of Southern's 22 inter- 
mediate points, ll are served by one or more trunk carriers providing 
service to essentially the same terminals as does Southern. Since it 
would be uneconomic for Southern to do so and since Southern does not 
desire to compete for the terminal-to-terminal traffic, we feel it is only 
fair that the trunks, through suspension, be removed from competing in 
the terminal-to-intermediate point markets. 
10055 By the above discussion Ido not mean to oe that Southern 
should be protected in the long-haul market which the trunk carriers are 


given primary responsibility to serve, such as between Southern's seg- 


ment terminals. What I do wish to point out is that with multiple trunk 
competition between many of Southern's terminals, it is necessary that 
| 
| 
Southern be authorized to serve exclusively strong intermediate points 


between such terminals. 


168-A 


With reference to the proposed Florida route between the ter- 
minals Jacksonville and Tallahassee and the terminal Miami, Southern 
feeis that its operation by a local service carrier would be economically 
justified but onlyiif the suspensions are granted at the points requested. 

Because of the economy in Southern's area including its rela- 


tively low per capita wealth and income, because of the absence of isola- 


tion factors and the existence of relatively good roads, the pairs which 


Southern now serves exclusively are relatively lean as traffic generators, 
and suspension becomes perhaps the most important means of improving 
Southern's route. 

Southern is aware that the trunk carriers are presently using 
either Convair or Martin equipment to serve the points where Southern 
suggests suspension and recognizes the desire of the communities in- 
volved to receive service with the most modern, up-to-date aircraft 
available. While Southern has no apologies for the DC-3 and its con- 
tinued use, we appreciate the pride of the cities and their wishes in 
this connection. The fact is that probably the best way to enable Southern 
to obtain and serve many of its communities with new, fast and ecanomic 
equipment especially designed for operation into the relatively smaller 
communities is through the strengthening of Southern's system by sus- 
pension of the trunk carriers and otherwise. 

Southern also realizes that the question of whether the acquisi- 
tion by a local service carrier of modern equipment should precede sub- 
stitution of its service for that of a trunk is a difficult one for the Board. 
We are confident, however, that the suspensions and other route improve- 


ments proposed in this case will so improve the quality and revenue 
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| 
producing potential of Southern's system that Southern wil] sooner be 
in a position to justify use of and finance new equipment. Southern 


accordingly suggests that suspension of the trunk carriers be limited, 


if the Board should feel the public convenience and necessity so re- 

quires in connection with one or more of the requested suspension points, 
; 

10056 to an experimental temporary period. Without suspensions and 

without the other route improvements, it is doubtful whether Southern's 

present system has the quality and traffic generating potential necessary 

to justify and finance in the foreseeable future the purchase of new equip- 


ment. | 
| 


Exhibit SOU 1, Page 1, is a map of Southern's present system 
and of the proposals which Southern is supporting with evidence in this 
case. Page 2 of Exhibit SOU 1 is a map of Southern's present system 
and of the applications originally filed by Southern. Southern is present- 
ing evidence to support only the proposals which it believes will justify 


the cost to the Government relative to the public benefits to be conferred. 
| 
In part, our decision not to present evidence in support of all original 


proposals was based upon additional trunk line competition between pairs 
of points either placed in effect, authorized, or recommended in Initial 


Decisions after the applications were filed.. 
Later witnesses will testify as to considerations regarding the 
revenue potentials which led Southern to present no evidence in connec- 
tion with certain of its original proposals. I should, however, like to’ 
state that Southern will willingly and enthusiastically projride any service 
that the Board concludes is required by the public convenience and neces- 


sity. This applies not only to the route proposals shown, ion Page 2 of 
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Exhibit SOU 1 in support of which Southern is presenting no evidence, 
but also to service to additional points and other routes within the 
general area served by Southern and within the confines of this pro- 
ceeding. 

I should like to make specific comment with reference to the 
State of Tennessee, and certain proposals by another local service carrier 
for certification beyond any logical terminals for its system and well in- 
to the area of this case. Regarding Tennessee, Southern is supporting 
additional service for Tennessee (to Jackson) and submits that if the 
Board should find that additional local service for the state is economically 
justified, then Southern clearly should be the carrier selected. Southern 
is restricted by the Gulf of Mexico on the south and the Atlantic Ocean on 
the east. Tennessee offers one of few areas wherein Southern can ex- 
pand without needless duplication of other local carriers. Quite aside from 
the boundary problems, no prospective local service point in Tennessee 
10057 is more than ninety minutes flying time from Southern Airways' 
main operating base in Atlanta. Certainly Trans-Texas with headquarters 
in Houston should not seriously be considered for extensions into 
Tennessee which'iwould create competition not only for Southern but also 


for trunk carriers. Again, if Tennessee is to receive additional local 


service, Southern should provide that service. Finally, all of the appli- 


cations by Trans-Texas in this case would have the effect of blanketing 
Southern's area and of creating unnecessary diversion of an uneconomic 
nature. 

Later witnesses will testify in detail regarding the liberalized 


operating authority Southern seeks in this case. I should like, however, 


171-A 


to comment first upon the fact that achieving such authority is one of 
company's more important objectives in this case. It is designed to 
improve the company's operational flexibility and its economy of 
operation. Secondly, it is not Southern's purpose to obtain authority 
which will enable the carrier to compete with trunks or tb change 
Southern's proper function as a local service carrier. in general, the 
schedules proposed in this case indicate and reflect the Kind of use 
Southern will make of the liberalized operating authority it seeks herein. 
While Southern believes it in the public interest to ace the most 
flexible scheduling possible in the future to achieve spon rc operations, 
the company will be willing to accept any reasonable restrictions which 
the Board feels necessary to prevent the possibility of undue competi- 
tion by Southern with trunk carriers. Such restrictions should be im- 
posed, however, in the light of technological developments, including 
the advent of jet aircraft, and of changing and developing conditions 
in the air transport industry. | 

On the basis of our estimates, the overall effect of our pro- 


posals in the first year of operation will be, generally stated, to double 
| 


the volume of our public service without any substantial increase in the 


company's total subsidy requirement. Of more importance, we are con- 
fident that our system will be so improved qualitatively ‘that our future 
approach to self-sufficiency will be at an accelerated rate. 

Southern is basing its case for the extensions and route re- 


visions it seeks in this case upon use of DC-3 equipment. 


172-A 


10058 Supplemental Exhibit SOU-B shows that assuming all 


Southern proposals are granted, the company must acquire nine 
additional aircraft to provide such new service, The cost of this equip- 
ment, together with other capital requirements, is $1,409,200. 

It seems reasonable to assume that no final decision by 
the Board will be issued in this case for perhaps a year. No one 
can, of course, anticipate whether conditions will at that time be 
more or less favorable to obtaining equity and borrowed capital. It 
seems certainly as reasonable to assume that conditions will be as 
favorable or more favorable than today. In any case, Southern is 
confident that with the route improvements it seeks in this case and the 
extension of its system into new areas, Southern can raise the neces- 
sary capital funds, The exact proportion of equity capital to the 
borrowed money will be determined on the basis of the company's 
financial statements and overall market conditions at the time it be- 
comes necessary to raise the money. 

During the latter part of January Southern completed a 
stock offering to employees which raised $100, 000 in new equity for 
the company. This offering was over-subscribed, It has been de- 
cided to earmark these funds for use in meeting the capital require- 
ments to activate any additional service authorized in this case. 

Southern has enjoyed a long, favorable relationship with 
the Chase Manhattan Bank, dating back some six years, Financial 
requirements, route improvements and route revisions sought by 
Southern in this proceeding have been discussed on several occasions 


with officials of Chase, Although no firm commitment has been made, 


| 
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Southern has been assured that the Chase Bank will provide the required 
credit, The original credit agreement between Southern and Chase 


amounted to $500,000, and was granted in June of 1952. At that time 


Southern was operating under a temporary certificate and had anega- 


tive net worth of more than $380,000. In view of Southern's permanent 
certification, improved financial status, certainly no difficulty should 
be encountered in obtaining the necessary credit required to activate 
the system improvements granted in this proceeding. | 

It is contemplated that several banks from Southern's area 
will also participate in such a credit agreement. Two institutions 
have participated since the original loan, At least four others have 
indicated a willingness to participate. ! 
10059 In conclusion our overall objective in the proposals we 
are prosecuting herein and in the volume of scheduling which we propose 
over the revised system is to provide the best possible public service 
consistent with reasonable cost to the Government. We believe that 
our proposals in this case, if acted upon favorably by the Board, will 


enable our company to achieve this objective. 


10091 SOUTHERN AIRWAYS, INC. EXHIBIT SOU-TE 


CAB DOCKET NO. 7038 
i STATEMENT OF HENRY BEECKEN 


WITNESS FOR SOUTHERN AIRWAYS, INC. 
SOUTHEASTERN AREA LOCAL SERVICE CASE 


DOCKET NO. 7038 et al. 


My name is Henry Beecken. Iam an aviation consultant with offices 
at 1333 G Street, N. W., Washington, D. C. 

In the early part of 1943 I became Director of Research and Planning 
for Capital Airlines. I left Capital in the spring of 1948 and have been an 
independent aviation consultant since that time. I have done work for a sub- 
stantial nymber of airlines and cities, largely in connection with Civil 
Aeronautics Board proceedings such as this. 

The exhibits which I sponsor are shown on the separate sheet which 
has heretofore been distributed to all parties. Corrections to exhibits which 
I sponsor are contained in the errata sheet also distributed to all parties. As 
corrected, these exhibits, which were prepared under my general supervision 
and direction, are true and accurate to the best of my informa tion and belief. 

I assisted Southern in the preliminary planning for some of the route applt 
cation which have been consolidated in this proceeding. At the time, I made a 
brief analysis of the traffic and service being provided at some of the cities, 
involved. In general, my recommendations to Southern in planning applications 
for these routes were basically as follows: 

(a) To seek new routes which tie existing stations together in areas 
where there are known traffic flows of a sufficient volume to support the pro- 


posed service. The Jacksonville-New Orleans proposal is a good example of 
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this. Southern is in Jacksonville, Valdosta, Panama City, Eglin, Mobile, 


Gulfport and New Orleans. The only two cities on the proposed route which 


Southern does not presently serve.are Tallahassee and Pensacola. By being 
| 
able to serve these presently operated stations in more than one direction 


there will be greater utilization of employees and facilities at these points. 
This results in economies for the new services to be provided. 


(b) To seek suspension of trunk line service at points where Southern 
can provide services equally as well, if not better, than the trunk line and 
where the suspension would help to strengthen the Southern system. 

| 


(c) To seek new local service routes within Southern's territory 
| 


2 where the routes are required in the public interest and where the possibility 


exists for their becoming self sustaining in the not too distant future. 
In the preparation of these exhibits, I was called upon to make a de- 


| 
tailed study of the economic characteristics of the cities involved, their traffic 


| 
| 

potential, community of interest, air traffic flows and the like. Iwas called 
| 


upon to make a traffic estimate and, finally, to prepare a service pattern nec- 
essary to generate the traffic in our forecast. This was done after the appli- 
cations had bben filed. i 
While doing this detailed work it became obvious to me that for various 
reasons certain of the applications should not be prosecuted and Nee applications 
«should be somewhat revised or consolidated to make for a better integrated 


operation, following the policies outlined above. It was therefore, my recom- 


| 
mendation to management that the company not prosecute certain applications 
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and revise others and, after a thorough discussion, the following adjustments 


were made, and the reasons why they were made also follow: 


Reasons for Not Prosecuting Service Between Orlando and 
Miami Via Lakeland/Winter Haven, Tampa and Ft. Myers 


First, any local service line now operating between Miami and Tampa 
will get very little of the Miami-Tampa traffic. In January of 1958 there were 
29 trunk line flights from Tampa to Miami and 27 flights from Miami to Tampa. 
These flights were provided with Convair, Martin, DC-6, DC-6B, DC-7, DC-7B, 
Super Constellaltion and "Super G" Equipment. Thus, a local service line which 
serves only Ft. Myers in'between would have to depend on traffic supplied en- 
tirely from Ft. Myers. Further, Ft. Myers traffic is largely to and from 
points north and that traffic would only be carried by the local service line to 
the Tmpa gateway for trips to and from the north via the trunk lines. 

In January,..1958 there were six flights from Orlando to Tampa and four 
flights to Orlando from Tampa, reasonably well spread throughout the day. All 
of this service, except for one flight from Orlando to Tampa, was provided by 
National. Eastern could readily increase service between these points if it 
so desired. In the light of this traffic pattern, a local service line would largly 
have to depend on Lakeland/Winter Haven traffic and there would not be enough 
of it to make for a good operation. Thus, it appeared to me, and management 
agreed, that it would be best not to prosecute this part of the applications in 


Florida. 
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10093 Regarding Service to Daytona Beach 


It was decided not to prosecute the application for service to Daytona 


Beach prim rily because of the trunk line service between Daytona Beach and 


Jacksonville. In January, 1958 there were nine flights in one direction and 
eight in the other. The principal business which Southern might get out of 


Daytona Beach would be traffic turned over or received from the trunk lines 
at Jacksonville. Southern would very likely only get traffic to and from the 


the competitors of National or Eastern and that probably would not be very 


much. Furthermore, services between Orlando and Jacksonville! would re- 


quire additional mileage to serve Daytona Beach and it would be uneconomical 
mileage. | 

Thus, the different routing involved between Miami and Jacksonville 
and Miami and Tallahassee were consolidated and streamlined tolform a single 


route which would be most desirable from an operational and ecohomical 


point of view. : 


Addition of Pensacola on the New Orleans-Jacksonville Proposal 


In reviewing this over-all route, it was decided that Pensacola should 


be an intermediate point, especially if National were to be suspended at 


Gulfport/Biloxi, Tallahassee and Valdosta and Eastern were to be suspended 


at Dothan as an intermediate point on its Route 5. There are some traffic 


flows between Pensacola and these markets which should not be disturbed. 


Regarding Suspension of Delta at Meridian, Miss. 


Southern had applied for the suspension of Delta at Meridian, with service 
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by Southern to: be substituted. Delta provides Meridian with east-west 

and north-south service. Southern applied to serve Meridian in a north-south 
direction only. Upon further review, through the preparation of these exhibits, 
it was decided that suspension of Delta at Meridian would not be in the public 
interest, since if Delta were suspended, Meridian would lose this east-west 
service. (See Exhibit SOU-357). Rather than to suspend Delta at Meridian, 
this city would be better off to have in addition the supplemental service pro- 
posed by Southern. 

10094 Regarding Suspension of Delta at Selma, Ala. 

Southern had applied for the suspension of Delta at Selma, Ala. <Ac- 
cording to Sales Management's "Survey of Buying Power" dated May 10, 1957 
Selma had a city population of 27, 700 as of January 1, 1957. It is not a very 
large traffic-generating ‘point and in 1956 with 693 aircraft departures, it en- 
planed 1, 040 passengers. This is an average of 1.5 passengers per departure 
and 2.8 passengers per day. While it is recognized that the service provided 
was limited to only one departure in each direction per day, the City of Selma 
is apparently not a strong air traffic-generating point. 

Having decided that Delta should not be suspended at Meridian and 
having determined a schedule pattern between Columbus, Miss. and Tuscaloosa, 
Ala., on the one hand, and New Orleans on the other, via Meridian, Laurel, 
Mobile and Gulfport/Biloxi, no way could be found by which Southern could 


serve Selma economically.It appearstherefore that the public interest would be 


| 
SOUTHERN AIRWAYS, INC. EXHIBIT SOU-TE 


CAB DOCKET NO. 7038 3 
best served by having Delta continue to provide service to this point. 


Regarding Suspension of Delta at Hattiesburg, Miss. 


Southern had applied for the suspension of Delta at Hattiesburg. 


However, it is the present position of Southern that Delta should remain in 
| 


this city. 
Hattiesburg is 31 road miles south of Laurel, a point presently 


served by Southern. By air the mileage between the two is only 27 miles. 


Naturally there is no need for air service between the two cities. To serve. 


both points on the same flight would be an inconvenience to Arce passengers. 
Since we suggest that Delta remain in Meridian, it would seem that Delta could 
best serve Hattiesburg as it does today between Meridian and New Orleans. 
Hattiesburg is a small traffic-generating point. In 1956 altotaa of 1, 471 
passengers were enplaned and the service provided totaled 697 aircraft 


departures. This is an average of 2.1 passengers per departure and an average 


of 4.0 passengers per day. 


10095 Service to Anniston, Ala. 


Southern had applied to serve Anniston on a route between Atlanta and 
| 


Nashville via Anniston and Decatur. It also applied to serve Anniston on a 
route between Meridian and Atlanta via Selma and Anniston. On further review, 


it was foundit was found that this city's air traffic will move primarily to and 


through the Atlanta and Birmingham gateways and it was therefore decided that 
| 
Anniston would be best served as an additional intermediate point on Southern's 


segment 1 between Atlanta and Memphis. 
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Regarding Routes in the Tennessee Area. 

Southern had applied for routes between the Tennessee area and Atlanta, 
These routes involve the following relatively important trunk line city -pairs: 
Memphis-Nashville, Memphis-Chattanooga, Memphis-Knoxville, Nashville- 
Chattanooga, Nashville-Knoxville, Nashville-Atlanta, Chattanooga-Atlanta, 
Knoxville-Atlanta and Chattanooga-Knoxville. 

In services between these cities the only intermediate points under 
Southern's proposal would be Jackson and Tullahoma, Tenn., Decatur, Gadsden 
and Anniston, Ala., and’ Rome, Ga. Service to Rome would be in competition 
with Eastern. 

A review of the trunk line service between the larger cities involved 
discloses that these markets are pretty well covered by a relatively substantial 
number of trips, reasonably well-timed throughout the day (see Appendix A to 
this statement). It appears, therefore, that a local service line would have 
difficulty in competing against these frequent trunk line schedules, schedules 
operated with large, modern, twin-engine aircraft and also with some large, 
modern, four-engine equipment. Thus, service would have to be largely de- 
pendent on the small cities not presently receiving airline service. Itis 
Southern's conclusion that operations by a local service line with a limited num- 
ber of points between the larger cities and in competition with these trunk line 
schedules could only result in the service requiring a very substantial amount 


of subsidy out of porportion to the public benefits attained. 
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It also appeared to Southern that the only new points in Tennessee 
| 
worthy of service were Jackson and Tullahoma. Southern believes that Jackson 


is entitled to air service and suggest that the most economical way to provide 


| 
such service would be to include Jackson as an intermediate point on 


Southern's proposed route between Memphis and Atlanta via Muscle Shoals, 
10096 Decatur and Huntsville. In the case of Tullahoma, Southern sees no 
way of serving this point without involving substantial circuity and inconveniences 


to other traffic. 
| 
For these reasons Southern is not prosecuting its applications involving 


service within Tennessee or between Tennessee points and Atlanta. 


Regarding Application for Services Between Atlanta and 


Nashville via Decatur, Gadsden and Anniston. 


A trip from Atlanta to Nashville via Anniston and Decatur would 
require 275 miles, or 550 miles for a round-trip. If Gadsden were added the 
mileage would be approximately the same. In view of the trunk line schedules 
operating between the terminals, this route would have to be dependent on the 
traffic generated out of the smaller intermediate points. It did not appear to 


{ 
Southern that this mileage was warrented, especially in view of the fact that 
| 


there were alternate ways of serving these cities. 
As previously pointed out Anniston could best be served as an inter- 
| 
mediate point on Southern's Segment 1 between Atlanta and Birmingham. 


Gadsden is already an intermediate point on this route. I appears to us that 


Decatur could best be served on the proposed Memphis-Atlanta route along with 
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Muscle Shoals and Huntsville, and possibly Jackson, as intermediate 
points. In doing so a'substantial amount of mileage is saved and a more 
economical operation is attained. 

Regarding Service Over A Route from Jackson, Miss . 

to Nashvillé via.Columbus, Miss. and Muscle Shoals 

and Suspension of Eastern at Muscle Shoals. 

Southern operated between Jackson and Columbus, Miss. some time 
ago but results were so poor that service over this segment has been tempor- 
arily suspended since December 1, 1954. 

In local service operations there is generally little traffic between 
city-pairs such as Jackson and Columbus and we doubt if there would be much 
local traffic between Columbus and Muscle Shoals or Muscle Shoals and Nash- 
ville. Generally, the greatest volume of traffic generated by the local service 
line is traffic out of a small point to an important gateway. 

10097 In the case of Jackson, it is served by Delta to the Atlanta, New Orleans, 
Dallas-Ft. Worth and Memphis gateways. In the case of Columbus, Southern 
takes this traffic to the gateways of Memphis, Birmingham and Atlanta. Thus 
Jackson and Columbus traffic is presently adequately supplied in services to 


the important gateways ix:the area. 


This leaves Muscle Shoals which presently has north-south and east- 


west service to the important gateways. It is our conclusion, therefore, that © 
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the north-south service proposed by Southern between J ackson and Nash- 
ville via Columbus and Muscle Shoals should not be en. We 
believe that Eastern should continue to serve Muscle Shoals in a 
north-south direction but that it should be suspended in an east-west 
direction so that Muscle Shoals traffic can be used to support a new 


service between Atlanta and Memphis via Muscle Shoals, Decatur and 
| 


Huntsville. 


This is a modification of Southern!s original proposal which sought 


| 
full suspension of Eastern at Muscle Shoals. | 
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BASE ANDO REFERENCE 


JACKSON 
Turco 
Fuorence 
Huntsvicec 
CHATTANOOGA 
Knoxvitte 
THRU KWOXVILEE 


Tota 


Tupe.o 
THAU JACKSON 
FLORENCE 
HunTSvILLe 
CHATTANOOGA 
THau CHATTANOOGA 
KNOXVILLE 
Turu KWOxvILLe 


ToTaL 


Fuorence 
Turu JACKSON 
Huwrsviice 
CHATTANOOGA 
THRU CHATTANOOGA 
Kwoxvitte 
THRU KNOXVILLE 


Totar 


HumtsvtuLe 
THRU JACKSON 
CHATTANOOGA 
Tuau CHatranooca 
KNoxvitLe 
*THRU KNOXVILLE 


Tota 
CHATTANOOGA 
HARU JACKSON 
Knoxvitte 
THRU KNOXVILLE 
Tora 


KnoxvILLe 


THAU JACKSON 
ROUTE TOTAL, 28 Days 
ANNUAL 


Source: 1956 Aimiine Trarric Suavers 
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FORECAST OF PASSENGER TRAFFIC: - JACKSON, HISS. 


HISTORIC 


PASSENGER FORECAST SUMMARY 
HISTORIC AND NEW PASSENGERS FROM IMPROVEO SERVICE 


PASSENGERS 
AVAILABLE TO TTA 
PERCENT NumBer 


NEW PASSENGERS 
GrowtH & STIMULATION 


Factor Numecr Estimate 


4 <7 


Exnisir TTA No. 32 
Pace 6 


40835 


Tora 
AYAILABLE 
To TTA 


CPARATE 
Forecast 


ho 
100 
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ESTIMATED ANNUAL COST OF SOUTHERN'S PROPOSED 
SERVICE BETWEEN ATLANTA AND EGLIN VIA COLUMBUS 
AND DOTHAN 


AIRCRAFT OPERATING DATA 


Scheduled Stops 1/ 
Scheduled Plane-Miles 1/ 
Performance Factor 2/— 
Revenue Plane-Miles — 
Aircraft Stops 

Aircraft Hours 3/ 


TRAFFIC DATA 


Passengers 4/ 

Revenue Passenger-Miles 4/ (000) 
Passenger Ton-Miles (at 190 pounds) 
Other Commercial Ton-Miles 5/ 
Mail Ton-Miles 6/ = 


Total Ton-Miles 


AIRCRAFT OPERATING EXPENSE 
Aircraft Operating Expense 7/ 
Depreciation - Flight Equipment 8/ 
Stewardesses' salaries 9/ 


Total Aircraft Operating Expense 


SERVICING EXPENSE 


Local 10/ 96, 856 
Regional and System 13/ | 65,830 


Total Servicing Expense $162, 686 
Total Operating Expense $396, 863 
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COMMERCIAL REVENUE 


Passenger 11/ $321, 649 
Other Commercial Revenue 12/ 12,513 


Breakeven Need Before Mail Pay $ 62,701 


Return on Investment 14/ 15,602 


Total Mail Pay $ 78,303 


Ratio of Breakeven Need to Commercial Revenue 0.25 


1/ Add Dothan to all flights on ATL-PFN-VPS segments. 

Z/ Exhibit No. SOU-78. 

3/ Derived by dividing estimated aircraft operating expense by system 
‘experience of $81.17 per hour. 

4/ Exhibit No. BAO-R-9. 

5/ Computed at 5.86% of Passenger ton-miles - system average for 
the year ended 12-31-56, 


11280 
6/ Computed at 3.30% of Passenger ton-miles - system average for 
the year ended 12-31-56. 
7/ Computed at $5.68 per stop and 48. 96¢ per mile (See BAO-3). 
B/ ‘Depreciation Hours Average Per Hour 
a System SITe-432 24, 328 
This addition 45,750 2,559 
Total z . $6.03 
a Computed at $4.29 per hour - system average for the year ended 
2-31-56, 
10/ At $30, 72 per ton plus $14,496 at Eglin (Atlanta at $41,195; Eglin 
at $36,000; Columbus at $6,021; Dothan at $13, 640). 
11/ Computed at 6.02¢ per revenue passenger mile - system average 
for the year ended 12-31-56. 
net Computed at 42.07¢ per ton-mile - system average for the year ended 
-31-56, 
13/ 554,079 additional revenue ton-miles at a total cost of $65, 830, 


System 6 Months Addi- System After Addi- 
6months tion Due to New tion of New Service 
Item , 1957 Service 


a 


RO nue ton-Miles 1,883 277 


Revenue tons en- 
planed (including pas- 
sengers at 190 pounds 10, 700 
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ESTIMATED ANNUAL COST OF SOUTHERN'S PROPOSED 
SERVICE BETWEEN ATLANTA AND EGLIN VIA COLUMBUS 
AND DOTHAN | 

| 

6 Months 

(Cont'd) System Addition | System After 
6 months Due to New | Addition of 
1957 Service ; New Service 


Revenue aircraft departures 25, 731 2,152 
Tons enplaned per departure . 4158 xxx 
Average Haul (miles) 176 


| 
| 
Haul-density index (items 
1x4x5 for Col. 4) | 166, 951, 152 
Computed expense (Col. 2) of 
old system from BAO-5 and 

system after addition of new 


service from equation. $573,000 $614, 000 


Cost of addition due to new 
service (Item 7, Col. 4 less 
item 7, Col. 2) 


Cost of addition due to new 

service adjusted to carrier's 

own expense level. (item 8, 

Col. 3x Carrier's cost level 

of 80. 28%. xxx $32, 915 


Computed at 2¢ per mile plus an allowance for taxes at current rates. 
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C. The Available Traffic is Insufficient to 
Support Two Additional or Two New Services 


1, Nashville-Memphis 
On the basis of the March and September 1956 O & D Surveys, 


expanded to one year, there were 39,299 local Memphis~-Nashville passen- 
gers in 1956. According to Exhibit SA-914, Southeast carried 2,995 local 
passengers in this market between February 8 and December 31, 1957. 
The record does not show whether the traffic carried by Southeast was at 
the expense of American and Braniff. Assuming, however, that the 1956 
traffic carried by American and Braniff and the 1957 traffic carried by 
Southeast represents all of the 1957 traffic in such market, the total mar- 
ket would have been 42, 294 passengers, or 116 passengers per day in both 
directions. On the assumption that American, Braniff and a local service 
applicant in the instant proceeding would share equally in such traffic, the 
average daily traffic available to each would be 38.6, in both directions, 
or 19.3 passengers in each direction. If a fourth carrier were added (as 
12008 must be presumed feasible as an economic fact unless the applica- 
tions in the present case and that of Lake Central in Docket No. 8561 are 
deemed mutually exclusive), the average number of passengers available 
to each would be only 29 per day in both directions, or 14.5 per carrier in 
each direction. It would appear unnecessary to belabor the obvious: there 
is not enough local traffic between Nashville and Memphis to justify the 


certification of Lake Central's services if a third (local) carrier is certifi- 


cated over such segment in the present case. 


| 
| 
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The Nashville-Memphis market may be analyzed in another 
way. Of the applicants in this case, Trans-Texas has forecast the largest 
volume of Nashville-Mamphis traffic, amounting to 13, 559 yearly.2/ These 
added to the 39, 299 recorded in 1956 would total 52, 858 passengers annually, 
| 


or an average of 147 daily in both directions. Divided among three carriers, 


this total would yield an average of 49 passengers daily in both directions for 
| 


each carrier, or 24.5 in each direction. If shared by four carriers, the 
daily average for each would be 36.7 passengers in both directions, or 18.35 
in each direction. These figures again establish that, as a matter of eco- 
nomic fact, there is no need for two additional carriers in the Nashviite= 
Memphis market. 

2. Jackson-Memphis and Jackson-Nashville. 


The traffic available between Jackson and Memphis and between 


Jackson and Nashville provides insufficient support for two local service 
| 


carriers in these markets, even assuming that each could obtain one- 


| 
quarter of the local Nashville-Memphis traffic, supra. Of the applicants in 
| 


the present case, Southern has forecast the largest number of local passen- 
4 i 

gers in the Jackson-Memphis market -- 4,800 per Sanna! (Southeast gen- 

erated 1, 304 passengers in this market in 10 months and 3 weeks of 1957, 


| 
according to Exh. SA-914). Ona daily basis, Southern's forecast averages 


out to 13.1 passengers daily in both directions, or 6.5 passengers daily in 
| 


each direction. 


3 
2 oun. TTA-28, page 4. 


Al cn. SOU-403. 
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-Between Jackson and Nashville, the highest forecast of traffic 


in this record is the 7, 200 figure of Southesse On a daily basis, this would 


amount to an average of 19.7 passengers in both directions, or 9.8 in each 
12009 direction. The 13.1 daily passengers available between Jackson 
and Memphis and the 19.7 daily passengers available between Jackson and 
Nashville would not justify the certification of two local service carriers be- 
tween Memphis, Jackson and Nashville. 

Even if the above figures were added to the 49 daily passengers 
between Memphis and Nashville (on the assumption that three carriers were 
serving that market), the segment load factors would hardly be impressive: 


Memphis Jackson Nashville 


Traffic both ways: 


Traffic in each direction 
{one-half of above) 


Thus, between Memphis and Jackson, the available traffic would 
barely support two round trips daily by one carrier with DC-3 equipment; 
two carriers could not economically live off the available traffic. Between 
Jackson and Nashville one carrier could provide two round trips with a reason- 
able average load factor; however, a second carrier in this market would so 
dilute the traffic as to make both operations economically unsound. 


3. Clarksville -Memphis. 


Between Clarksville and Memphis, Southeast has forecast 684 
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passengers neers or about 1.8 passenger daily in both direc 


This volume obviously cannot economically support two cama seree) 


certification of Southeast would without question foreclose Lake Central's 
chances of being extended between these points. 


4, Memphis -Dyersburg-Union City. 
| 


The impossibility of granting Lake Central's application for 

service from Memphis to Dyersburg, Union City and pointsnorth is also 
| 
| 

shown by this record. Between Union City and Memphis, Southeast has 


forecast 660 passengers a yea or an average of 1.8 passengers per day 


| 
in both directions. Between Dyersburg and Memphis, Southeast forecasts 
| 
only 684 passengers easiness or an average of 1.8 passengers per day in 
both directions. Southeast's forecast does not envisage any substantial 


through traffic to points on either side of Dyersburg and Union City which 


would materially improve the foregoing low flow Pearce! 


6/ 
7/ 


Exh. SA-603. 


Southeast's service between Clarksville and Memphis is proposed via a 
much more circuitous course than is Lake Central's. 
8/ 
Exh. SA-603. 


9/ 
Exh. SA-603. 


10, should be noted that, as explained on page 1 of Exh. SA- 603, the South- 
east forecasts as quoted above and elsewhere in this brief include both local 
and connecting traffic. The latter traffic would appear to constitute some 
60% of the total estimate in some, if not all, cases. 
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I. CONCLUSION 
In the light of the foregoing facts and argument, Lake Central re- 
spectfully requests that the Examiner find: 

l. That the award to one or more applicants in this proceeding of 
authority to operate (a2) between Memphis and Nashville via Jackson, (b) be- 
tween Memphis and Jackson, (c) between Jackson and Nashville, (d) between 
Memphis and Nashville, (e) between Clarksville and Memphis, either non- 
stop or via intermediate points, and/or (f) between Memphis, on the one 
hand, and Dyersburg or Union City, or both, on the other hand, would, as a 
matter of economic fact, preclude the grant of Lake Central's application in 
Docket No. 8561 for the same services; 

2. That Lake Central should be given a comparative hearing on its 
application in Docket No. 8561; and 


3. That no application in this proceeding proposing services as des- 


cribed in paragraph 1, above, can legally be granted until Lake Central has 


been accorded a comparative hearing on its application in Docket No. 8561 
and there has been a comparative consideration of Lake Central's applica- 
tion with the applications consolidated in the present proceeding which pro- 
pose similar services. 

Respectfully submitted, 


LAKE CENTRAL AIRLINES, INC. 


/s/ Albert F. Grisard 


Albert F. Grisard 
Counsel 
June 10, 1958 


| 
eet 

| 

IV. SOUTHEAST IS BETTER QUALIFIED THAN ANY 


OTHER APPLICANT TO PROVIDE THE PR OPOSED 
LOCAL SERVICE. 


| 
The record shows not only that Southeast is fit, willing and able 
to perform its proposed air transportation properly, but also that it 


is better qualified than any other applicant from every standpoint. 


Equipment | 


Southeast now has a fleet of five DC-3 aircraft, This fleet will 
be supplemented by a sixth unit, which is sufficient to operate the proposed 
schedules with five aircraft in pattern and one aircraft as a standby. 

(Ex. SA-602) The additional aircraft can be secured without any dif- 
ficulty. Ample funds are available to Southeast for this purpose, 
(King, Tr. 2114-2115) ! 

The other applicants are in a less favorable position, Neither 
Piedmont nor Southern proposes any real service in Tennessee, and 
neither submitted any evidence with respect to the availability of air- 
craft to operate to more than one new city in Tennessee, iTrans-Texas 
would require a total of 39 or 40 airplanes to operate its BEooosed 
services and it now has only 20 airplanes. (Eichner, Tr. 3975) 


| 
It is obvious that none of Trans-Texas' present airplanes will be avail- 


| 
12289 able to operate its proposed service in Tennessee, and it will 
| 


have to double, if it can, the size of its present fleet to operate all of 
10 / 
its proposed services. _ 


| 
With respect to equipment, therefore, Southeast is in the superior 


position, Trans-Texas has none of the airplanes it needs Southeast has 


all but one of the airplanes it needs. 


| 
10/ Five additional aircraft for its South Central routes land 15 for 
its Southeastern routes would be required. (Tr. 4075) | 

| 


Personnel and Stations 

With respect to the number of personnel and stations which will 
be required to provide the proposed services, Southeast is again in a 
superior positidn, Southeast already has an established station at 
10 of the 14 points it proposes to serve, whereas Trans-Texas and 
Southern have only one station installation (Memphis) in Tennessee 
and Piedmont has only two. Southeast, likewise, already has in its 
employ a substantial number -- 103 -- of the personnel it will require 
for its Federally certificated operations, (Good, Tr. 2074) While 
Southeast will, of course, require more employees to expand beyond 
its present intrastate operations, the total of new personnel required 
will be substantially less than the number of new employees any other 
12290 applicant would oe 


This consideration is an important one. In the Great Lakes to 


Florida Service Case, 6C.A.B. 429 (1945), the Board selected Eastern 


to operate the Detroit-Miami route because, among other reasons, 
Eastern would be required to establish fewer ground stations than any 
other applicant. Southeast is in the same favorable position here. 
Operational Advantages 

A principal purpose of a local service carrier is to provide con- 
nections at gateway points. Adequate connections depend upon “on 
time" arrivals, It is of doubtful benefit for a traveler to have a paper 


schedule for a connection, if, in fact, the connecting airplane has already 


ll/ Ex. SA-604 shows a requirement of 140 personnel, but an 
additional station agent will be needed at Morristown. (King, Tr. 
2188) Thus, 38 new employees will be needed, 


195-A 


left when the traveler arrives late. Another principal purpose of 
| 


a local service carrier is to provide commuter service, Here, again, 


‘on time" arrivals are important. It is small consolation toa 
businessman to know he can fly to a meeting in Nashville without leav- 
ing the night before, only to arrive after the meeting has started. 

Southeast is based at Tri-Cities where it has its hangar and 
complete facilities. This is an important advantage over Trans -Texas 
12291 with its Houston base, Southern with its Atlanta base, and 
Piedmont with its Winston-Salem base, | 

By virtue of its location in the area, and its compact route 
system, Southeast is in the best position to provide on time arrivals. 
Piedmont has its routes to the east of the area, where weather condi- 
tions are quite different. Bad weather along Piedmont's eastern 
routes would delay the flights coming to the Tri-Cities, and thereby de- 
lay the connecting and commuting passenger. The same is true of 
Trans-Texas, and of Southern. Flight conditions east of the Appala- 
chians and west of the Mississippi are quite different from those in the 


Tennessee area and flights coming from either side of the Tennessee 


| 
border are much more likely to be off schedule than Southeast's flights 


which originate at Memphis, Tri-Cities and Nashville. Southeast, 
with spare aircraft available at Tri-Cities, can more readily maintain 
and supplement schedules than could the other applicants whose spare 
aircraft are located far away from Tennessee. : 

It is, of course, impossible to state on this record how either 
Piedmont or Southern would operate aircraft to the cities of Tennessee. 


Trans-Texas, however, expects to serve Tennessee citids with airplanes 


which originate as far away as Fort Worth. (Ex, TTA No. 22, p. 4) 
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12 / 
12292 The operation of an airplane across a 940 mile route 


from Fort Worth to Bristol with six intermediate stops before Nashville 
could scarcely be expected to provide as good and reliable Nashville- 
Tri-Cities service, as Southeast can provide from its base at the Tri- 
Cities, 

When Trans-Texas was selected to provide local service in the 
Texas area, one principal reason assigned by the Board for its choice 
of carrier was that Trans-Texas had a repair base and overhaul 
facilities at Houston, Texas-Oklahoma Case, 7C.A.B. 481 (1946) 
Now, in considering routes in Tennessee, the same reasoning dictates 
the selection of Southeast, which has its hangar, repair base and general 
offices in Tennessee, 

Management and Ability 

Of considerable, if not paramount, important in the assess- 
ment of the qualifications of a carrier to provide air service is the 
demonstrated ability of the carrier's management, And, with respect 
to air service in Tennessee, Southeast has a proud and honorable record. 
It is entrusted by the State of Tennessee with a certificate of public con- 
venience and necessity; by the Civil Aeronautics Authority with an air 
carrier operating certificate. The testimony of the civic parties ab- 
solutely confirms the ability of the company to provide air service. 
12293 Experience-wise, Southeast has more experience than any other 


applicant in flying across Tennessee, although, in terms of years, it is 


12/. FTV-DLS (12) - TXK (169) - AOT (88) - LIT (51) - MEM (128) - 
MKL (70) - BNA (130) - TRI (256). 
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the most youthful operator, Its intrastate experience, over most of 


the route applied for, is a special qualification which all others lack, 
| 
It should be noted that the quality of Southeast's officers will 


compare favorably with those of any other carrier. Mr. E. Ward 
King, Southeast's very active president, has been engagediin the trans- 
portation business for over 25 years, He founded the Mason and Dixon 
Lines which he has developed into the seventeenth largest motor carrier 
in the United States, operating over 1200 units with more than 1600 em- 
ployees. Directly associated with Mr. King in the ozganikation of 
Southeast are William J. Still, Irving F. Trawick, Arthur B. Borden 
and Eugene C. Hunt?r, all outstanding citizens of the Tri-Cities having 
wide experience and successful business careers. (Ex. SA-101) 

In the Texas-Oklahoma Case, 7C.A.B. 481 (1946), the Board 
selected Central over four other applicants because (1) it was a local 
Oklahoma organization financed by Oklahoma capital and managed by 
Oklahoma citizens, which is an important consideration ia selecting a 
carrier to provide service of a local nature in the State, and (2) its 
key figure was thoroughly familiar with the local transporpasion problems 
of the area. Southeast has these same attributes in Ternieswee: 

Southeast -- like the Navy football team -- has the quality called 
"desire." As a locally owned and controlled operator, Southeast 
wants to, and intends to, make a success of the service it proposes. If 
12294 the Tennessee routes are given to any other canriiex, the 
opportunity for successful operation will be less, and Tennessee would 


| 
not be afforded an equal opportunity with other states to show its ability 


to support local service. In the "Seven States'' Case, the Board 
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announced its "more liberal policy" of offering communities a chance to 
demonstrate whether they can support local air pane However, 
there can be no doubt but that the character of service offered to a com- 
munity by a carrier has a decided -- if not decisive -- effect on the traffic 
generated by the city. This is particularly true of Tennessee cities. 
Southeast, a local operator with a will to win, will make a greater 
effort to provide aircraft, schedules, services, advertising, and the 
commuting and connecting flights which the cities want and need, than 
will any other applicant. Any other applicant would be a reluctant 
carrier -- an "absentee landlord" operating on a guaranteed income. 
Piedmont, with no interest in Tennessee beyond a Knoxville-Nashville 
route, is interested in expanding its services in other ee It 
does not want any route which it does not consider profitable (Davis, 
Tr. 1782), and it does not consider service tothe smaller cities of 
Tennessee to be profitable. Piedmont would be more likely to consider 
the Tennessee routes a millstone round its neck than an opportunity to de- 
velop a system of commuter schedules throughout the State. While 
12295 Southeast's whole effort would be devoted to serving the routes 


it seeks in this case, Piedmont's attention would be diverted over its 


other routes. Certainly, Piedmont will be providing its best service 


13/ Press Release C.A.B. 58-33, May 19, 1958. 


14/ Thus Piedmont has 12 applications pending in the Piedmont Local 


Service Area Investigation, Docket No. 5713 et al. (Order No. 
E-12182), and 3 ee in the Great Lakes Local Service Investiga- 


tion, Docket No. 4251 et al. (Order No. E- 
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and concentrating its efforts on the routes it thinks will réduce sub- 
sidy, rather than try to develop routes in which it admits it has no con- 
fidence. ! 

Southern and Trans-Texas can be expected to give oan less 
attention, if that is possible, to the development of Tennessee services, 
Southern withdrew its applications to serve Tennessee points. South - 
ern's witness explained that the proposed "stop at Jackson was an after- 
thought."" (Beekin, Tr. 3247) Southern would be satisfied with a route 
which does not include Jackson. (Hulse, Tr. 2573) Before considering 
service to Tennessee points, Southern should first reactivate service 
at its certificated points, as it promised the people in Mississippi. 

(Ex. MAC-I, MCLI, p. 4) Southern's preoccupation is with the problem 
of reducing its subsidy rather than service over new Does which re- 

quire additional subsidy, (Hulse, Tr. 2490) This isa laudable purpose, 
but it does not have as its end the provision of the type of service needed 


to give a full opportunity to the people of Tennessee to demonstrate that 


%* % cd 


they can support local air service, | 
| 


12323 At the outset, it should be noted that all of the service proposed 
cannot be provided without some subsidy support. All parties are in 
agreement on this point, as should be expected. Every local service 
carrier is supported by subsidy today, and there is no regson to be- 
lieve that complete service throughout this entire area can be provided 
without any subsidy at all. It is possible to ascertain from the record 


the amount of subsidy which will be required. 


* * % 


12332 To provide all of the service proposed by Southeast will cost 
the Federal Government the minimum of $443, 612. 67 per year. 
(Ex, SA-604} 


* * * 


12339 3B. The issue of control has three alternative solutions. 


In Docket No. 8563, The Mason and Dixon Lines, Inc., is an 
applicant for approval of the control which it has over Southeast. 
(Under Section 408(b) of the Act, a surface carrier may not control 
an air carrier, without Board approval. Section 408 provides that the 
Board shall approve the control unless it finds such control will not be 
consistent with the public interest, 

Mr. King explained how and why the trunk line acquired the stock 
of Southeast: 


12340 "Southeast began operations under its certificate February 
8, 1957, and these operations have been conducted at a most sub- 
stantial loss. These losses were not the result of underestimat- 
ing operating'cost. In our testimony and exhibits presented to 
the Tennessee Commission we estimated our direct cost to be 
$70 an hour and our indirect cost at 30 cents per mile: whereas, 
as shown by our Exhibit SA-303, our direct costs have been 
$67. 35 per hour and our indirect costs have been 32.9 cents 
per mile, The small net difference between the projected 
figures and actual experience demonstrates the accuracy of our 
original cost estimates. As relating to the load factor, how- 
ever, it has been an entirely different story. Originally, we 
believed that in a reasonable time we could obtain a load factor 
which would permit us to operate on at least a break-even basis. 
We have not been able to even approach our original estimates, 
due, in my opinion, to our inability to interline with other car- 
riers... On August 5, 1957, in Docket 8940, we filed applica-~ 
tion for an exemption which, if granted, would have permitted 
us to interchange passengers, freight, express and carry mail. 
We sought these rights because we had become convinced that 
they were essential to the successful operation of our line if 
we were to provide the comprehensive service needed by these 
cities, This application was denied by Order No. E-11870, 
issued October 11, 1957, 


* 


| 
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“Also, the instant hearing, originally scheduled for 
November 13, 1957, and later postponed to December 9, 
1957, was further postponed to January 6, 1958. I was informed 
that at least a year to 18 months would be required to obtain a 
final decision in the instant proceedings. All of these things 
brought me to the realization that Southeast's losses'would 
continue much longer than originally anticipated and that its 
financing would involve more than I believe an individual at 
my age should attempt. In order to continue this mpch 
needed service to the people of Tennessee, therefore, all of 
the stock of Southeastern Aviation, Inc., was sold on November 
26 to The Mason and Dixon Lines, Inc." (EX. SA-901, p. 2) 

I 


12341 There are two provisos of Section 408(b) which should be 
considered. The first prevents the approval of any acquisition of con- 
trol which would result in a monopoly and thereby restrain competition. 
Since there is no competition between Southeast and Mason and Dixon, 
and no monopoly is created, this proviso becomes inapplicable. 

The second proviso of Section 408(b) reads as follows: 

“Provided further, That if the applicant is a carrier other 

than an alr Carrier, or a person controlled by a carrier other 

than an air carrier or affiliated therewith within the meaning of 

section 5 (8) of the Interstate Commerce Act, as amended, 

such applicant shall for the purposes of this section'be considered 

an air carrier and the Authority [Board] shall not enter such an 


order of approval unless it finds that the transaction proposed 
will promote the public interest by enabling such carrier other 


than an air carrier to use aircraft to public advantage in its 
operations and will not restrain competition," | 


12342 There is grave doubt that this proviso is applicable at all. 
(1) The issue of control can be dismissed or aecomnieal 
Southeast submits that the Examiner can decide thie case under 

Section 401, and not even consider Section 408. Certainly, the 

Congress did not intend to bar all surface control of air carriers, 

particularly where there is a pre-existing control. Railroad Control 


of Northeast Airlines, 4 C.A.B. 379 (1943), In that case, the rail- 


| 
roads had acquired control of Northeast prior to the effective date of 
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the Act, and the Board held that Section 408 did not apply to the continu- 
ance or maintenance of that control. Here, Mason and Dixon has al- 
ready acquired control of Southeast, and it can be held that the North 
east rule applies, 

Such a holding may appear to be contrary to the result reached 
in Pan American Airways Co. v. Civil. Aeronautics Board, 1941, 
121 F.2d 810, involving control of American Export Airlines. But, 


the facts of the present case are very different from those in the 


American Export Case, It must be remembered that in the cited case 


American Export Airlines was simply a "paper" company which was 
not engaged in flying aircraft when the control was first acquired and 
the certificate wasiapplied for and issued, The airline had been 
formed for the sole purpose of seeking such a certificate, In the in- 
12343 stant case, Southeast is a full-fledged airline, duly certificated 
by the Tennessee Aeronautics Commission; it owns and operates air- 
craft; it is presently engaged in providing air service. Hence, it is 
not a company formed merely for the purpose of obtaining a Federal 
certificate, as was American Export Airlines, Southeast is a going 
concern, 

Since the American Export decision by the Court of Appeals for 
the Second Circuit; the Supreme Court has decided the case of 
American Trucking Assos. v. United States (1957) 355 U.S. 

2 Led 2d 158. While the cited case involves Section 207 of the Motor 
Carrier Act, that Section is almost identical with Section 401(d) of 
the Civil Aeronautics Act. It holds, clearly, that a certificate can 


be issued and the Commission does not act beyond its statutory authority 
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when it "departs from the auxiliary and supplementary limitations ina 
Section 207 proceeding." | 
An application of the Northeast doctrine with ee pre- 
existing control, and an application of the American Tracking Assos, 
doctrine that in a Section 401 proceeding the Board may depart from 
the auxiliary and supplementary limitations, make it clear that the 
second proviso of Section 408(b) does not apply to the issuance of a 
certificate to Southeast. The Examiner should, therefore, find that 
12344 Southeast should be granted the certificate for vinich it applies, 
and that the application for control should be dismissed, oF held on the 


calendar. 


(2) The control can be approved. 
If, on the other hand, the Examiner decides that the law re- 
| 
quires him to decide the control issue, then, of course, the tests of 


Section 408 would be applicable, And, here, it appears that each test 


and the second proviso is met. | 


It has already been shown that there is no competition between 
The Mason and Dixon Lines, Inc., and Southeast. The Tennessee 
Aeronautics Commission found that the service provided by Southeast 
is required by the public convenience and necessity. The benefits 
resulting from the control of Southeast by Mason and Dixon are clear. 

Inasmuch as Mason and Dixon is a stronger, ener and better 
established carrier than Southeast (or any applicant in the case) it is 
highly desirable that it be allowed to control the airline, at least for 
a reasonable time or until some potential conflict can be reasonably 


| 
foreseen, The backing of a successful company is a material benefit 
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to any new enterprise, Moreover, it is possible for Mason and 
Dixon to afford advice and assistance to Southeast which will be of 
material advantage to the airline, For these reasons, the control 


will be consistent with the public interest. 


12345 The second proviso of Section 408 restricts the approval 


of control to a surface carrier which can "use aircraft to public ad- 
vantage in its operation."" Mason and Dixon meets this requirement. 
Through its subsidiary, Mason and Dixon is engaged in the operation 

of aircraft between 10 points in Tennessee, The operation is conducted 
under a State certificate. Mason and Dixon can and does use aircraft 
ta public advantage, and will continue todo so, The Examiner should, 
therefore, find that the application for approval of control should be 
granted. 


(3) A certificate can be issued or directed on divestment of 
control, 


In any event, the evidence of record shows that Southeast should 
be granted a certificate. If, for any reason, the Examiner should be- 
lieve that the control by Mason and Dixon should not be approved, 
then the certificate should be issued to Southeast, subject to a proper 
divestiture. The record shows that Mason and Dixon Lines would di- 
vest itself of Southeast Airlines. (Tr. 2118) 

Such procedure was followed in the North Central Case, 7C.A.B. 
639 (1946), where the Four Wheel Drive Company and Wisconsin 
Central offered to sever their relationship if the Board found such 
action desirable. The Board directed the issuance of a certificate to 
Wisconsin Central, after appropriate showing of the divestment by Four 


Wheel Drive of control of Wisconsin Central, The North Central Case 
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is clear authority for similar action here, if a divestment 


sirable, 


Southeast is willing to accept any one, or any combination of the 


three alternatives discussed in this section of this brief. 


* 
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12766 Furthermore, one of the factors relied upon by Southeast as 


enabling it to increase traffic to the extent forecast is its anticipation that 
if it were permitted to engage in interline arrangements with interstate car- 


riers and to develop interline traffic to a greater extent, that it would ex- 


perience an increase in traffic of about 150 percent. 2/ In view of the rec- 


12767 ord, the Bureau is unable to accept this estimate. The record 
shows that Southeast has been engaged in the carriage of interline traffic, 
and there is sufficient evidence to indicate that the traffic that it has ex- 
changed with other airlines has, in fact, been about 50 percent of its total 
traffic. Testimony to this effect was given by the witnesses Rice and Plunk 
of Jackson, Tennessee; and witness Crumyle on behalf of the Tri Cities 
Airport Commission testified that much of Southeast's traffic at that point 
was interline. On the basis of this evidence, it is reasonable to believe 

that Southeast's interline traffic has, in fact, been substantial, perhaps in 
the neighborhood of 50 percent. In the September and March survey periods 
of 1956, the average interline traffic carried by the certificated local serv- 
ice carriers was 42.53 percent and 43.8 percent of their total traffic. If 
Southeast is carrying in the neighborhood of 50 percent interline traffic, its 
present experience is even more than that of the average local service car- 
rier, and accordingly it would be unreasonable to expect that Southeast 
would experience a 150 percent growth in traffic merely as result of authority 
to engage freely in the development of such traffic. It is the Bureau's belief 
that Southeast's estimate of the traffic that it would carry ina future year, if 


granted a certificate, is substantially overestimated. 
er 


2/ Sxnibit SA-603. 


Order No. E-12595 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 3rd day of June, 1958 


In the matter of the proceeding known as | 
Docket No. 7038 


SOUTHEASTERN AREA LOCAL SERVICE CASE 


In the matter of the application, as amended, : 
of . | 


SOUTHERN AIRWAYS, INC. : Docket INo. 8532 
| 


for local service to Ft. Myers, Lakeland/ 
Winterhaven and Tampa, Florida, inter alia 


In the matter of the suspension, elimination 
or termination of 


NATIONAL AIRLINES, INC. : Docket|No. 8555 


at Ft. Myers and Lakeland, Florida, inter alia 


In the matter of the investigation into the 


| 
i 
i 
need for air service at 


: Docket/No. 8122 
THOMASVILLE, GEORGIA : | 


On December 30, 1957 National Airlines, Inc., (National) filed 


a motion to dismiss so much of the application of Southern Airways, Inc. , 


(Southern) in Docket No. 8532, as requests authority to serve Ft. Myers 
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and Lakeland/ Winterhaven, Florida and to amend Board Order No. E-11519 


adopted July 2, 1957, insofar as that Order instituted an investigation under 


Docket No. 8555 relative to the suspension, elimination or termination of 
National's authority to serve the named points on route No. 31. In support 
12945 of its motion, National points to a letter dated November 12, 1957 
signed by Frank W. Hulse, President of Southern (which accompanies 
Southern's affirmative exhibits in this proceeding) informing the Examiner 
in effect that Southern does not intend to introduce any evidence in support 
of its application to serve Ft. Myers and Lakeland nor with respect to the 
proposed suspension of National at those points. On January 2, 1958, 
Southern addressed a letter indicating that it had no objection to the pro- 
posed partial dismissal and suggested in addition, a dismissal of the amended 
portion of the application which also proposed service to Tampa, Florida. 
Copies of the documents have been served on the cities of Ft. Myers, Tampa 
and Lakeland/ Winterhaven but no reply has been forthcoming and none of 
these cities appeared at the hearing reserved for civic parties in Atlanta, 
between January 6 and 16, 1958 and interposed an objection to the proposed 
action. However, on February 10, 1958, after it had become apparent that 
the Department of Defense was interested in having certificated a route be- 
tween Melbourne (Patrick Air Force Base) and Tampa, Florida so as to 
facilitate the establishment of a connecting air service with the Tradewinds 
transcontinental interchange flights operated by Delta, National and Ameri- 
can through Tampa, Florida, Southern withdrew its consent to National's 


motion and indicated opposition thereto. 


0 | 


The city of Thomasville, Georgia and the Thomasville-Thomas 


County Chamber of Commerce have filed a petition for reconsideration of 


| 
Board Order No. E-11519 adopted July 2, 1957, insofar as said Order dis- 
missed its petition for investigation of the need for air service to that city 


in view of the then pendency of the application of Fransal Corporation under 
| 

Docket No. 8522 which sought authority to serve Thomasville. In support 

of its petition, Thomasville points out that Fransal has since requested dis- 


missal of this application and the Board has in Order No. E-12053, adopted 


December 27, 1957, dismissed said application without prejudice, Thomas 


ville asserts that since no other air carrier applicant herein presently pro- 


poses to serve Thomasville, the only practicable method by which this city 
can receive service in the proceeding would be for the Board to reconsider 


| 
its previous decision in the light of the Fransal dismissal and consolidate 


nunc. pro tunc an investigation into the need for air service at Thomasville 
— — | 


into the above-entitled proceeding. Thomasville appeared at the hearing 
reserved for civic parties in Atlanta, Georgia on January 14, 1958 and with 


the permission of the Examiner, presented a complete case relative to the 


need for air service to that point. 
| 
Upon consideration of the matters set forth in the foregoing peti- 


tions, the Board finds: | 


1. . That in view of the National Defense interest in the establish- 


ment of a Melbourne-Tampa connecting service, and Southern's present 


willingness stated upon the record to provide such a service, it is apparent 
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that the granting of National's motion to dismiss would be contrary to the 
public interest at this time. 
12946 2. That although Thomasville's petition was obviously late-filed, 
such filing is excusable by reason of the fact that the Fransal application 
for service to Thomasville was pending before the Board until its dismissal 
on December 27, 1957. See Order No. E-12043, adopted December 23, 
1957, in which the Board found late-filing by St. Augustine, Florida ex- 
cusable under similar circumstances. Without in any way prejudging the 
merits of Thomasville's presentation of need for air service, it is apparent 
that the ends of justice now require the institution and consolidation of an 
investigation into the need for air service to Thomasville in this proceeding. 
IT IS ORDERED: 

1. That the aforesaid motion of National Airlines for partial dis- 
missal of Docket Nos. 8532 and 8555 be and it hereby is denied. 

2. That the application of Thomasville, Georgia under Docket No. 
8122 for an investigation of the need for air service to that point be and it 


is hereby granted and said investigation be and it is hereby consolidated 


into the Southeastern Area Local Service Case, Docket No. 7038, et al. 


By the Civil Aeronautics Board. 


/s/ Marvin Bergsman 


Marvin Bergsman 
Acting Secretary 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 
| 
SOUTHEASTERN AREA LOCAL SERVICE CASE 
DOCKET NO. 7038 ET AL. : 
ee ae 
INITIAL DECISION OF PAUL N, PFEIFFER, HEARING 
EXAMINER | 
Found that the public convenience and necessity: | 
| 
1. Do not require the suspension of Eastern Air Lines at 


Albany, Ga, pp. 8-13. 


| 
Do not require the elimination of Eastern Air Lines' 


restriction against providing service between Columbus 


and Albany, Ga. on the same flight. pp. 14-15, 


Require the extension of Southern Airways, Inc. , from the 


intermediate point Albany, Ga, to the terminal point 
| 


Tallahassee, Fla. for an experimental period of 5 years. 
pp. 15-17. | 

Do not require the suspension of Eastern Air Lines, Inc. 
at Dothan, Ala. on route 5, or the imposition of a restric- 
tion prohibiting said air carrier from providing Dothan 
and Atlanta with service on the same flight. Pp. 17-19. 
Require the elimination of National Airlines’ service at 


Valdosta, Ga. pp. 20-21. 
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Require the authorization of Southern Airways to stop at 
least twice between Atlanta on the one hand, and Jackson- 
ville and Tallahassee on the other, provided that each 
intermediate point receives a minimum of two round trips 
daily. pp. 22-23. 

Require the elimination of National Airlines' service at 
Marianna, Fla. and the extension of Southern Airways' 
services thereto for a period of 18 months. pp. 23-25. 
Require: (a) The amendment of National Airlines' certi- 
ficate so as to include Eglin Air Force Base as an inter- 
mediate point between Panama City and Pensacola, Fla. 


for a period of 5 years; (b) The certification of Southern 


Airways (in lieu of its present exemption authority) so as 


to name Eglin Air Force Base as a co-terminal point 
with Panama City on segment 5 together with authority 
to overfly intermediate points on this segment after such 
points receive two daily round trips to Atlanta and one 
daily tound trip to Panama City or Eglin Air Force Base 
such authorization to extend for a period of 5 years. 

pp. 26-30. 

Require the amendment of Southern Airways certificate 
to include Pascagoula, Miss. as an intermediate point 
between Mobile, Ala., and Gulfport/Biloxi, Miss., for’ 


a period of 5 years. pp. 31-32. 
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| 


| 
10. Require the suspension of National Airlines between 
| 


Gulfport/ Biloxi and New Orleans for a period of 5 years 


and the extension of Southern Airways between these 

| 
points for a co-extensive period. pp. 33-36. . 
Require: (a) That the authority of National Airlines to 


| 
serve Panama City, Fla, be made permanent, and 
| 


(.b) The Authorization of Southern Airways on the east- 


west basis between the terminal points J acksonville and 
| 


New Orleans via the intermediate points Valdosta, Talla- 
| 
hassee, Marianna, Panama City, Eglin Air Force Base, 


| 
Mobile, Pascagoula and Gulfport/Biloxi for a period 

| 
of 5 years. One round trip daily considered adequate 


| 
service for this segment, pp. 37-43. | 


(a) Require that the authority of Eastern Air Lines to 


serve Gainesville, Ocala, and between Orlando and 


Tallahassee, Fla, and at Melbourne on routes 6 and 10 
be made permanent; | 

(b) Do not require the substitution of Southern Airways 
for Eastern Air Lines at Vero Beach, Ocala, Melbourne, 
and Gainesville, Fla.; and | 


(c) Do not require the extension of Southern Airways 


along an intra-Florida route between the terminal points 


Jacksonville and Tallahassee and the terminal point Miami. 


pp. 44-50. 
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13. (a) Require the amendment of Eastern Air Lines certifi- 


cate for route No. 10 to include St. Augustine, Fla., 
as an intermediate point between the terminal point 
Jacksonville and the intermediate point Daytona Beach, 
Fla. for an experimental period of 5 years; and 

{b) Do not require the extension of airline service to 
Leesburg, Fla. pp. 51-55. 

{a) Require the redesignation of Mackey's certificates 
for routes Nos. 110 and 112 as routes Nos. 110(f) and 
112{£); 

{b) The issuance of a certificate to Mackey Airlines 
authorizing the carriage of persons and property in air 
transportation until August 20, 1961; 

(i) Between the terminal points Ft. Lauderdale, 
Fla. and Atlanta, Ga. via the intermediate 
point Orlando, Fla. to be designated as route 
No. 112, segment 1; 

(ii) Between the co-terminal points Tampa and St. 
Petersburg and the terminal point Ft, Lauderdale 
via the intermediate point West Palm Beach/ 
Palm Beach, Fla. as route 112, segment 2; 

(iii) Between the terminal points Miami and West 
Palm Beach via the intermediate point Ft. 


Lauderdale, Fla. to be known as route 110; and 
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(c) Mackey found fit, willing and able to properly conduct 


the said air transportation. pp. 56-69. 


15. (a) Require service by Southern Airways to| Corinth, Miss. 
as an intermediate point between Tupelo, Miss. and 
Memphis, Tenn. for period of 5 years. 3 
(b) Do not require air service to Bogalusa, La, ; 

(c) Require the substitution of Southern Airways for 


Delta Airlines at Meridian, Miss. (north-south service 
| 


only), Hattiesburg, Miss., and Selma, Ala. for a period 
| 


of 5 years; 


| 
(d) Require that Southern Airways reinstitute service 


| 
| 
between Columbus and Jackson, Miss.; and 
(e) Require the certification of Southern Airways for a 


period of 5 years between the terminal point New Orleans, 
i 


| 
the intermediate points Gulfport/Biloxi, Hattie sburg, 


Laurel and Meridian, Miss., and beyond Meridian; 
| 
(i) To Selma, Tuscaloosa, Birmingham, Gadsden 
and Anniston, Ala. to the terminal point Atlanta, 
Ga, ; and | 
Beyond Meridian to Columbus, Tupelo and 
Corinth, Miss. to the terminal point Memphis, 


Tenn.; and 


13629 (f) Require that Tuscaloosa and Selma, Laurel and Hatties- 


burg, may be served on alternate flights. 
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One round trip daily to Hattiesburg and Selma is considered 
adequate service. 
Southern Airways may make a minimum of two stops 
between Atlanta and New Orleans and between Memphis 


and New Orleans provided that a minimum of two round 


trips daily be operated to each point with the exception of 


Selma and Hattiesburg and that at least one stop be made 
between Birmingham on the one hand and Atlanta and New 
Orleans on the other. pp. 70-83. 

Do not require the extension of Trans-Texas Airways 
between Greenville, Miss. and Atlanta, Ga. pp. 84-85, 
Require: (a) The certification of Southern Airways for 

a period of 5 years; 

(i) Between the terminal point Atlanta, Ga. and 
Memphis, Tenn. via the intermediate points 
Huntsville and Florence /Sheffield/Tuscumbia, 
Ala. ; 

{ii) To Anniston, Ala, as an intermediate point 
between At lanta, Ga. and Gadsden, Ala.; 

(b}) The amendment of Eastern Air Lines' certificate 

so asi to authorize non-stop service between Atlanta, Ga. 
and Huntsville, Ala. on route 10 for a period of 5 years, 
(c) The institution of an investigation to determine 


whether the authority of Capital Airlines to serve between 
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Huntsville, Ala, and Memphis, Tenn., should be termi- 


nated and Eastern Air Lines substituted the refor; and 
| 
(d) The denial of Trans-Texas Airways' application for 


Memphis-Nashville, Tenn., and Jackson, Miss. -Knoxville, 


Tenn, routes. pp. 86-92. | 
| 
| 
Do not require the certification of air service to Douglas, 


Tifton, or Thomasville, Ga. pp. 93-97. | 
| 
| 


Require: (a) The certification of Southeast’ Airlines to 
| 


carry persons, property and mail, the latter on a 
| 


service rate basis to be paid entirely by the Postmaster 


General, for a period of 3 years; | 
(i) Between the terminal points Tri Cities 
(Johnston City, Kingsport, and Bristol), 
and Memphis, Tenn. via the intermediate 
points Morristown, Knoxville and Chattanooga, 
| 


Tullahoma, Shelbyville, Nashville, Clarksville, 


Paris, Union City, and Dyersburg, Tenn. ; 
| 


Between the terminal points Memphis and 
Tri Cities, Tenn. (Johnson City, Kingsport, 
i 


and Bristol), via the intermediate points 


| 
Jackson, Nashville, Knoxville and|Morristown, 


| 
Tenn. ; 
| 


(b) That Southeast Airlines be found fit, willing and able 
| 


to properly conduct said air transportation. Suggested 
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that financial support for the service found required be 
obtained from the State of Tennessee; 

(c) |That applications of Southern Airways, Piedmont 
Airlines and Trans-Texas Airways for extension to points 
in Tennessee be deferred for a period of three years or 
until Southeast surrenders its certificate which ever shall 
be first; 

{d} The denial of American Airlines' request that restric- 
tions be placed upon Tennessee local air service so as 

to prohibit non-stop operation between Knoxville and Nash- 
ville or Nashville and Memphis; 

(e) Held that the existence of a Lake Central Airlines 


application for service to Tennessee does not constitute 


a bar to the Southeast Airlines award under the Ashbacker 


Doctrine since Lake Central did not present evidence 
demonstrating a need for a comparative hearing on its 
application. pp. 98-127. 

Require that the certificate to be issued to Southeast Air- 
lines be conditioned upon prior divestiture of Southeast 
Airlines' control by Mason and Dixon Lines. If a bona 

fide transfer of control to a disinterested third party is 
effected, the matter of approval of interlocking relationships 
involving E. Ward King, Mason and Dixon Lines, and 


Southeast Airlines may be resubmitted. pp. 127-129. 


219-A 


Require that Southern Airways, National Airlines and 
Eastern Air Lines be found fit, willing and able to prop- 


erly conduct the air transportation authorized herein. 


p. 129. | 
| 
Require the denial of all other applications consolidated 


herein not heretofore granted. 


13631 Appearances: 


Same as in previous Initial Decision on Southeastern Area 


Local Service Case (Improved Service to Huntsville and Anniston, 


Ala, ; Eglin Air Force Base and Melbourne, Fla.), Docket No. 7038, 
served on May 28, 1958. | 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


EEE En 


SOUTHEASTERN AREA LOCAL SERVICE CASE 


DOCKET NO. 7038, ET AL. 


i 
| 
| 
en LEAS i 

| 


INITIAL DECISION OF PAUL N. PFEIFFER, HEARING 
EXAMINER | 


| 
| 


PRELIMINARY STATEMENT 
| 
This proceeding involves an investigation into the need for, 


and consideration of, applications proposing new and improved local 
| 
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air service in six states in the southeastern area of the United States. 
These are: Louisiana, Mississippi, Alabama, Florida, Georgia and 

Tennessee, Also at issue are matters of suspension of certain trunk- 
line services competitively served by trunkline and local service car- 


1/ 


riers, the substitution of local service carriers for trunklines at 
designated ar ates and skip-stop and non-stop authorizations for local 
service carrier applicants. 

The principal applicants are: Southern Airways, Inc. 
(Southern), Trans-Texas Airways, Inc. (Trans-Texas), Southeastern 
Aviation, Inc. (Southeast), Piedmont Aviation, Inc. (Piedmont), and 
Mackey Airlines, Inc. (Mackey). Eastern Air Lines, Inc. (Eastern), 
and National Airlines, Inc, (National) also have consolidated herein 
applications for permanent authority at several ‘points presently eee 


4/ 
and for minor extensions to new territory. 


1/ Albany and Valdosta, Ga.; Dothan, Ala.; Gulfport/Biloxi, Miss. 


2/ Huntsville, Florence /Sheffield/Tuscumbia, Selma, Ala.; Mel- 
bourne, Gainesville, Ocala, Marianna, Vero Beach, Ft. Myers, Lake- 
land, Panama City|and Tallahassee, Fla.; Hattiesburg and Meridian, 
Miss. 


3/ Eastern: Gainesville, Ocala, Melbourne;:Orlando- Tallahassee on 
route 10; removal of restriction prohibiting service to Albany and 
Columbus, Ga., on route 10 on the same flight. National: Panama 
City, Fla., on segment (b) of route 39. 


4/ Eastern: Extension to Eglin Air Force Base, Fla., certification 
in lieu of exemption at Huntsville, Ala., removal of Albany-Columbus 
same flight service restriction. 


| 
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5/ 
13637 A detailed description of the applications consolidated herein 


| 
is set forth as Appendix A. Investigations into the need for air service 


to Thomasville, Tifton and Douglas, Ga., Corinth, Miss., Pascagoula, 
| 


Moss Point, and Ocean Springs, Miss,, and St, Augustine, Fla., have 
6/ 


| 
also been consolidated herein. 
Petitions for leave to intervene filed by city and state authori- 


ties, defending air carriers and the Department of Defense were granted 
by the Board. u After due notice to all interested persons, the matter 
came on for public hearing in Atlanta, Ga., and subsequently in Wash- 
ington, D. C. An Initial Decision relating to requests by the ‘Department 


| 
of Defense for immediate local air service to Huntsville and Anniston, 


Ala. , Melbourne and Eglin Air Force Base, Fla., was issued on May 28, 
| 8/ 
1958 followed by the Board's Interim Decision on September 29, 1958. 


Briefs on the major portion of the proceeding were filed. 
The applications, petitions, investigations and suspensions 


of service involved herein are governed by section 401 of the Civil 


| 
5/ Consolidation Order No, E-11519, adopted July 2, 1957; Order 
on Reconsideration No. E-11821, adopted September 26, 1957; and 
Order No. E-12046, adopted December 23, 1957. | 
| 
6/ Id, also Order No, E-12043, adopted December 23, 1957; Order 
No. E-12595, adopted June 3, 1958. 
7/ Orders Nos. E-11924, E-12006, E-12031, E-12053, E-12078, E-12090 
and E-12091. | 
i 
8/ Southeastern Area Local Service Case (Interim Service td Huntsville 
and Anniston, Ala., and Eglin Air Force Base and Melbourne, Fla. ) 


Order No, E-13028. | 


222-A 


Aeronautics Act of 1938, as amended, which deals with the issuance, 


amendment, suspension and elimination of certiciates for public conven- 
ience and necessity and the service authorized thereby. 
The standards of public convenience and necessity generally 
accepted by the Board in numerous decisions are: 
(a) Whether the new service will serve a useful public 
purpose responsive to a public need; 
Whether such purpose:can and will be served as well by 
existing air carriers; 
Whether the new route can be served by the applicant 
without impairing the operations of existing carriers 
contrary to the public interest; and 
Whether the cost of the proposed service to the government 
will be outweighed by the benefits which accrue to the 
public, 


Suspension issues have generally revolved around questions 


(a) the existing trunkline service is adequate to the 
needs of the local communities; 
the extent of the inconvenience which the suspension of 
a trunkline in favor of a local service carrier would 
cause to passengers; 
the savings, if any, in terms of government subsidy to 


the local service carrier, which may result through a 
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suspension of a trunkline where a trunkline and local 


service carrier are in competition; and 


the cost to the government entailed in the substitution 


of a subsidized local service carrier for a trunkline 


carrier at a point, is outweighed by the need for improved 


local service to the community. 


Since Southern is the predominant local service carrier operat - 


| 
ing in the southeastern area of the United States, the discussion will 


follow the format of its application reading geographically from north to 


south and from east to west. 
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Il | 
THE SOUTHERN APPLICATION | 
| 
| 


Southern's Present Operational Status: Southern first received 
| 


9/ 


a certificate on February 8, 1949, in the Southeastern States Case for 
athree-year period. Subsequent cases, namely, the Mississippi Valley 
Case 10) nd the Panama City, Florida - Atlanta rrivestigesonsi= and 

the Southern Certificate Renewal Case, “~~ established Southern's route 


structure consisting of 30 cities located in the States of South Carolina, 
| 


————_—_—_—_——_—— 


| 
9/ 7C.A.B. 863 (1947). | 
10/ 8C.A.B. 726 (1947), 11 C.A.B. 979 (1950). | 

ll/ Docket No. 7233, et al., decided May 29, 1956, Order No. E-10332. 


12/ Docket No. 5199, et al., decided April 14, 1953, Ordet No. E-7301. 
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Georgia, Alabama,’ North Carolina, Mississippi, Florida, Tennessee 
and Louisiana. 

The economy in Southern's area is generally characterized 
by low per capita income, lack of isolation factors and relatively good 


roads. 


13/ 
As of January 1, 1957, of the 30 cities, only 12. witha 


total city population of 376,500 persons (average 31,400), are served 
exclusively by Southern. The remaining 18 are served competitively 
with Braniff, Capital, Delta, Eastern and National. Of 22 intermediate 
points, 11 are served jointly by Southern and another carrier. The 
population of the cities served jointly by Southern and trunklines was 

3, 342, 000. 

Between the years ended December 31, 1950 and 1956, 
Southern's traffic flow in terms of revenue passenger-miles, has grown 
431.9 percent and in number of passengers has increased 394 percent 
from 38,053 to 188,000. Nevertheless, Southern's average passenger 
journey was some 11 miles shorter than the industry average and its 
passengers per pie -mile, computed at 9.4 was less than the industry 


13641 average of 10.9, recorded as of June 30, 1957. 


13/ Athens, Ga.,| Columbus, Miss., Eglin Air Force Base, Fla., 
Gadsden, Ala., Greenville, Miss., Greenwood, S. C., Laurel, Miss., 
Moultrie, Ga. Natchez, Miss., Tupelo, Miss., Tuscaloosa, Ala., 
and Vicksburg, Miss. 


14/ All industry averages hereinafter set forth have been computed ex- 
cluding Southern. 


15/ 
For the year ended June 30, 1957, Southern's Bee ee 


subsidy need was $1,995,000, roughly $740,000 more than it was in 
16/ 


1950. This represents 53,58 cents per plane-mile as compared 

with the industry average of 43.66 cents per plane-mile and constitutes 

86.8 percent of commercial revenues, Thus, the average eoeanerceal 

revenue per passenger was $10.36, while subsidy for that passenger 

totalled $9.74. On the other hand, Southern's revenue apn orien re 
| 


have increased in that period from 17,185,000 to 34, 933, 000, indicating 


a substantial drop in unit costs but only a modest increase in over-all 


mail pay requirements. 


In 1956 the average local service carrier transported 271, 660 


passengers as compared to only 188, 000 carried by Southern, Southern's 


principal local service competitors in this proceeding, Trans-Texas and 
Piedmont, both generate more revenue passenger-miles and more 

| 
passengers than Southern, In addition, their average length of haul is 


greater, being 190 for Piedmont and 228 for Trans-Texas, as compared 


to 172 for Southern. 


Southern operates 13 DC-3 aircraft and experiences daily 
| 


utilization of 5.7 revenue hours per aircraft. Its load factor for 12 


months ended March 31, 1958 was 37.54 percent, based on 26 seats. 


15/ A later figure recently released shows break-even need of $2, 204, 705 
for the year ended March 31, 1958 (Order No, E-12961, acopred September 
11, 1958). | 


16/ Id, The later figure is 59.94 cents per revenue plane- ~mile for 
the period April 6, 1956 through March 31, 1958. 
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Southern's interline connecting traffic has averaged slightly 
over 51 percent of its total traffic as compared with the industry average 
13642 of 41.18 percent. Southern enjoys only a small amount of 
commuter one-day round-trip traffic. In a recent survey conducted 
during November 1957 and January 1958, of 4,925 passengers carried, 
only 230, or 4.7 percent, used Southern for single-day commuter 
round trips. 

Review of the over-all Southern status leads to the conclusions 
that this airline is not among the more robust of the local service 
carriers. This is due in part to the fact that Southern is faced with a 
considerable degree of trunkline competition by one particular trunk- 
line, namely, Eastern Air Lines, whose relatively intense interest 
in the provision of local air service as a means of capturing the long- 
haul passenger at the point of origination, represents a major part of 
its policy. 

In recent years, many of the trunklines, large and small, 
have gradually reduced service to local points in favor of concentration 
on the long-haul high-density traffic. Eastern, however, appears to 
have maintained, with a few See eee local service to 
the smaller points on its system in the southeastern area, with the result 


that it constitutes a competitor to the local service operation of Southern, 


inhibiting the latter's growth and progress along the road to self- 


sufficiency, 


17/ See discussion re: Huntsville and Melbourne in Initial Decision on 
national defense issues herein, issued May 28, 1958, pp. 4, 5, 22. 
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Southern, in common with all other local service carriers, 


has received, as a result of Congressional enactment, ee 
18/ 
certification, the right to 90 percent government guerantesd equip- 
19/ 
ment loans up to $5 million, and the right to employ capital gains 


from the sale of obsolete aircraft to the purchase of new aircraft 
| 20/ 


within a reasonable time and be exempt from offset against subsidy. 
13643 Nevertheless, Southern urges that in comparison with other 


local service carriers, its position, if anything, needs Pee 


strengthening. Such may be accomplished, according to Southern, 
| 


through the addition of more profitable routes, and through ithe 
| 


reduction of trunkline competition by its suspension at key points. 
Defensively, Southern contends that it is not sufficiently strong to with- 


| 
stand an invasion of its territory by trunklines or by other local serv- 
i 
ice carriers. 
Southern argues that its strengthening would have an incidental 


benefit in terms of reduction of Federal subsidy. However, counter-.- 


balanced against these considerations are the desire and need of the 


18/ Section 40:1(e)(3) of the. Act. i ee hone 8 | 
19/ Public 85-307, 85th Cong. 1st Session. | 
| 

20/ Public Law 85-373, 85th Cong. 2nd session approved by the 
President, April 9, 1958. 
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travelling public for local air service at points not presently served, 


for improvements in existing service, for the benefits of choice of 


carrier inherent in competitive trunkline v. local air carrier service, 


for the advantages of a trunkline one-plane service or one-carrier 
camecting service over two-carrier connecting service, and for the 


superiority of more modern trunkline equipment. 
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13738 LOCAL AIR SERVICE IN TENNESSEE 


The State of Tennessee is without local air service with the ex- 
| 
ception of three small penetrations of 100, 135 and 10 air miles, respec- 


117 
fe el While the Tennessee Aeronautics Commission has no com- 


plaint over the amount of trunkline service in Tennessee, it emphasizes 


the need for proper connection between the smaller urban cities and the 


larger metropolitan areas as well as to a lesser extent among the smaller 


communities themselves by an air carrier dedicated to the rendition of a 


truly local service. ! 


Specifically, the Commission contends that the public conven- 


ience and necessity require certificated subsidized local air carrier 


service among the following cities in Tennessee: Tri-Cities, Morris- 
town, Knoxville, Chattanooga, Tullahoma, Shelbyville, Nashville, 


Clarksville, Paris, Union City, Dyersburg, Jackson, and Memphis. 


The Commission asserts that all of the aforementioned cities 
| 


have, or shortly will have, airport facilities meeting the minimum 
standards established by the Civil Aeronautics Administration for DC-3 
scheduled operation. 


Applications for local air service within Tennessee have been 


filed by the following airlines: 


Piedmont seeks an extension from Knoxville to Nash- 
ville. | 


117/ 
— Piedmont from the east into Tri-Cities and Knoxville; Oizark from 


the north through Clarksville and Nashville; Trans-Texas and Southern 
into Memphis from the west and east, respectively. 
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Trans-Texas has applied for routes from Memphis to 
the Tri-Cities via Jackson and Nashville; between 
Jackson, Miss. and Nashville, Tenn., and between 
Jackson, Miss., and Knoxville, Tenn., via Chatta- 
nooga. The latter two have been previously consid- 


ered, supra. 


Southern would serve Jackson, Tenn. between Muscle 
Shoals and Memphis. 


Southeastern Aviation, Inc., d/b/a Southeast Airlines, 

has filed for a route covering 14 cities including: Tri- 

Cities, Morristown, Knoxville, Chattanooga, Tulla- 

homa and Shelbyville, Nashville, Clarksville, Paris, 

Union City, Dyersburg, Memphis and Jackson, Tenn., 

and Huntsville, Ala. 

Since the operations of Southern, Trans-Texas, and Piedmont 
are well-known to the Board but Southeast is a comparative newcomer to 
the field, a description of the latter's history, organization, and opera- 
tion is in order. 

Southeast Airlines was organized on August 20, 1956 by E. 
Ward King, president'and founder of the Mason and Dixon Lines, Inc., 
an Interstate Commerce Commission licensed motor carrier of property, 
William J. Still and Arthur B. Borden, officers of Borden Mills, Inc., 

a large manufacturer of cotton piece goods with plants in New England 
and Tennessee, John B. Roberts, a pilot, and A. Rush Brashear, Jr., 
President of Kingsport Oil Company and Brashear Motors, Inc., of 
Kingsport, Tenn., for the purpose of providing a commuter-type local 
air service in the State of Tennessee. 

Thereafter, the company applied for a certificate of public con- 


venience and necessity from the Tennessee Bureau of Aeronautics. A 


hearing was held before a specially appointed Bureau of Aeronautics 
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Examiner at which there was no vocal opposition with the exception of 
i 
| 
Eastern Air Lines which entered an appearance and filed a written state- 


ment in opposition. ! 

On December 5, 1956, the Bureau of Aeronautics Examiner 
issued his Report recommending certification of Southeast to derve ten 
points as follows: Clarksville, Tri-Cities, Knoxville, Gietissocs: 


Tullahoma, Nashville, Union City, Dyersburg, Memphis and Jackson, 
| 
and four additional points: Morristown, Athens, Shelbyville and Paris 


as soon as airport facilities become available. The recommendation was 


subject to a showing that the company possessed five DC-3 aircraft, that 
capital contributions in the aggregate amount of $225,000 were on hand, 


and that the service be operated for at least one year. Eastern Air 


Lines' protest was denied. | 


13740 On December 18, 1956, Southeast was granted a certificate 


signed by Robert E. Bomar, Chairman of the Tennessee Bureau of Aero- 


nautics and brother of James L. Bomar, Jr., Tennessee attorney for 
| 


Southeast Airlines, Speaker of the Tennessee House of Representatives, 
| 


; : pa s 
and co-sponsor of the Bill creating the Tennessee Aeronautics Commis- 
sion to replace the Bureau of Aeronautics. 


The organizers invested $500, 000 in capital stock, | Another 


$500, 000 in mortgage loans was advanced by Mason and Dixon Lines to 


| 
finance the purchase of five 21-seat DC-3 aircraft from United Airlines 


at a cost of $563, 750, including parts. Operations were commenced on 


February 8, 1957, along part of the route. An organization of 103 em- 


ployees was developed. 
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On February 20, 1957, an application for a certificate of pub- 
lic convenience and necessity was filed with the Board covering the local 
Tennessee points contained in its Bureau of Aeronautics application, plus 
Huntsville, Ala. From time to time further advances totalling $344, 000 


were made by Mason and Dixon Lines. On November 26, 1957, Mason 


and Dixon Lines purchased the stock held by the individual Southeast 


stockholders. 

During the year ending December 31, 1957, utilizing the facili- 
ties and personnel of Mason and Dixon Lines to a considerable extent, 
Southeast operated without accident at a total cost of 83.41¢ per revenue 
plane-mile obtaining 31.8¢ in revenues and showing an operating loss of 
$564,620. In all, Southeast carried 28,406 passengers. Freight reve- 
nues were negligible totalling only $2,367. Of the 83.4l¢ per revenue 
plane-mile total cost, 51. 30¢ represented direct costs including deprecia- 
tion on flight equipment based on a 7-year life. The remaining 32.1 1¢, 
indirect expense, was kept low by reason of the fact that the president 
and the other officers with the exception of the director of flight opera- 
tions, drew no salary from Southeast; Southeast's statistical and account- 
ing records were kept by Mason and Dixon Lines; Southeast paid no rent 
for its administrative office; operated its smaller stations with only one 
13741 man on duty; received aid from fixed base operators at the 
smaller points who made no charge for rent or landing fees and even went 
so far as to install beacons for Southeast. Southeast's employees are not 


unionized; its case for the Civil Aeronautics Board certificate was prepared 
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by five people from the Mason and Dixon Lines; the officers had no private 
secretaries and utilized teletypists and reservations clerks on a part-time 
basis for this purpose; and the president utilized a secretary from Mason 

and Dixon Lines, Inc. 


In its projection, Southeast proposes to operate the lentire route 


applied for at a break-even need rate of 21¢ per mile or about! $443, 000, 


annually. Total revenues including $172, 000 expected to come from 


charter operations are forecast at 56.48¢ per revenue plane-mile, while 


| 
total operating expenses would be 77. 55¢ broken down between direct 


49. 33¢, and indirect 28. 22¢. | 
| 


Southeast forecasts that traffic will increase from the present 
rate of 5.46 passengers per mile to 8.51 passengers per rate: South- 
east's load factor has actually grown from 25. 47 percent in February of 
1957 to 31.81 percent in November of 1957. | 

Southeast's president stated the company's willingness to ac- 

! 
cept a certificate for a route between Memphis and Tri-Cities via Jack- 


| 
son, Nashville, Knoxville and Chattanooga without benefit of subsidy. The 


| 
118/ | 
offer was repeated in the carrier's brief.—— 
After consideration of the four applications in this case for 
service in Tennessee, the Aeronautics Commission preferred Southeast, 
if 


the carrier which its predecessor Bureau had previously certificated and 


which is presently providing local air service to 10 of the proposed 14 


118/ 
— Tr. 2120, 2121, Brief pp. 80-82. 
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cities. The Commission considers this carrier to be solely interested in 
the provision of local service in Tennessee, while for the Federally cer- 
tificated airlines, such service would only be incidental to their main 
interests which are interstate local service to the larger Tennessee cities 


13742 and eventually graduation to a regional trunkline status. Citing 


the "use it or lose it" policy announced by the Board in the Seven States 


Area Case, the Tennessee Commission argues that its smaller urban 
areas are showing evidence of an ability to enplane five passengers per 
day when full interline service is available. Consequently, it asserts that 
they are entitled to the opportunity of 18 months of operation under certifi- 
cated interstate-service conditions to determine the economic feasibility 
of the service. The individual cities named by the Tennessee Commission 
all support service by Southeast Airlines. 

Bureau Counsel selected Piedmont from among the four appli- 
cants upon a finding that the cost to the government in terms of subsidizing 
Southeast would far exceed that estimated for Piedmont; that if certificated, 
Southeast would be granted a comparatively limited route mileage with 
slight opportunity to expand its operations in the future; that this condition 
would result in a comparatively high unit cost operation because of the 
relatively few miles over which the carrier can spread its overhead ex- 
penses. On the other hand, Piedmont would have the advantage in the de- 
velopment of additional traffic of a comparatively long-haul nature to and 
from points served on its system to the east. Moreover, the routing 


chosen by the Bureau would avoid the costly circuitous operation being 
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flown by Southeast via Dyersburg, Union City and Clarksville. In addition, 


Piedmont was considered to be able to provide through-plane service to 


more passengers than can Trans-Texas. Finally, Southern was elimi- 
nated because its application to serve Jackson on its Atlanta-Memphis 
| 


route would not provide service for Jackson's primary community of 


interest - points located within Tennessee. | 
| 


The Points Proposed for Service: Tri-Cities: The cities of 


Bristol, Johnson City and Kingsport receive service through the Tri-City 
Airport by Piedmont, Capital and Southeast Airlines. During the first 

8 months of 1958, the city generated 4, 584 passengers on Southeast; in- 

13743 cluding 1, 201 to Knoxville where Southeast operates is competi- 


tion with Piedmont, and 2,014 to Nashville. This represents 19.1 daily, 
| 
ag) | 


1 
compared with 12.5 during a comparable 1957 period. —— | 


In addition to service on a local air service system within 


Tennessee, Tri-Cities desires a commuter airline service connection to 
| 


the principal cities of Tennessee, particularly Nashville and Chattanooga 


which are, respectively, 317 and 233 highway miles distant, requiring 


bus travel time of 8-1/2 and 8 hours, respectively. Toa lesser extent 
service to Memphis is also desired. During 1957, employees of 90 


Johnson City business firms surveyed made a total of 266 trips to Chatta- 


nooga, 463 to Nashville and 220 to Memphis. 


ES February through August. 
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Knoxville presently receives service by Piedmont, Capital, 
American, Delta and Southeast. Southeast carried 5,114 passengers dur- 


ing the first 8 months of 1958 or 21.3 daily in and out of Knoxville, princi- 


pally to Nashville, Tri-Cities and Chattanooga. In the 1957 period the 


daily volume was 13.8 passengers. Knoxville is particularly interested 
in a connection with Muscle Shoals where the Tennessee Valley Authority 
has a community of interest. 

Chattanooga: This city receives service by Eastern, Capital, 
Delta, Braniff and Southeast. The city generated 2, 226 passengers or 
9.2 daily for Southeast during the first 8 months of 1958, principally and 
almost evenly divided among Memphis, Jackson, Nashville and Tri-Cities. 
During the 1957 period the daily volume was 7.2. Chattanooga is princi- 
pally interested in local service to and from Knoxville, Nashville and 
Memphis and favored Southeast or Trans-Texas in preference to Piedmont 
and Southern. 

Tullahoma-Shelbyville: These cities do not receive service by 
carriers other than Southeast. Shelbyville is located 55 miles southeast 
of Nashville and had a 1950 population of 9,456, estimated to have reached 
14,800 by 1957. Principal industries are wood and textile production and 
apparels. 

13744 Tullahoma had a 1950 population of 8, 250, almost double its 
1940 population. The city is located 72 miles southwest of Nashville and 
82 miles northwest of Chattanooga. It is primarily an industrial center 


noted for baseball products, aircraft parts as well as the location of the 


| 

| 
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Arnold Engineering Development Center and Air Research and Develop- 


| 
ment Laboratory designed to test aircraft missiles, which employs over 
3,000 people and represents a Federal Government investment of over 


$300 million. There is said to be a strong community of interest be- 


tween this installation and Huntsville, Ala., since approximately 50 per- 
| 


cent of the wind tunnel activity at this center was utilized in the testing of 
| 


the Jupiter missile, manufactured at Huntsville. It is expected that this 
| 


function will expand in the future. A substantial need for airline service 


for various Tullahoma industries is alleged. 


| 
Service by Southeast commenced on May 8, 1957. During the 
first 8 months of 1958, Tullahoma generated 969 passengers or 2.4 daily, 
° | 
201 of which travelled to and from Nashville, 147 to Knoxville, and 116 


| 
to Memphis. These figures compare with a total of 363 passengers or 3 
daily during the months of May, June, July and August of 1957. 
| 
Nashville: This city is the capital of Tennessee. It is a large 


| 
travel center served by American, Ozark, Eastern, Delta, pe and 


Southeast. It is the principal object of Piedmont's application within 


Tennessee. During the first 8 months of 1958 Southeast generated 6, 458 


passengers or 26.9 daily, almost evenly divided among Memphis, Jack- 


son, Tri-Cities and Knoxville. During the 1957 period, the volume was 


| 
20 daily. 
| 

The city does not take any position arnong the competing airlines 


although it appears to be quite enthusiastic about Southeast's ability to de- 


velop local traffic in Tennessee. The city also complains that it does not 
| 
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have single-plane service to any city in Mississippi and many points in 


Alabama and Georgia as well as Tri-Cities in Tennessee. 


13745 Clarksville: The city of Clarksville had a 1950 population of 


17, 707 estimated as of December 31, 1957 to have increased to 26, 000. 
The city receives service by Ozark from the west and east to Nashville, 
as well as Southeast. ‘During the first 8 months of 1958 the city generated 
117 passengers on Southeast, or less than .5 passengers daily, of which 
95 flew to and from Nashville. During the 1957 period, the volume was 
2.6 daily. The city endorsed the application of Southeast for commuter 
service for the State of Tennessee. 

Jackson: This city is located 85 miles northeast of Memphis 
and 145 miles southwest of Nashville, almost on a direct line between 
these two points. Jackson is the fifth largest city in Tennessee with 1957 
population estimated at 36,500. In the last 15 years its effective buying 
income, telephone calls, bank deposits and retail and wholesale sales 
have tripled. Postal receipts have doubled and farm income has grown 
substantially. During! the first 8 months of 1958 the city of Jackson gen- 
erated 2,591 passengers, or 10.8 daily for Southeast, of which l, 201 
travelled to and from Nashville; 545 travelled to and from Memphis; 375, 
Knoxville; and, 342, Chattanooga. During the 1957 period the corres- 


1 
ponding figure was 8.5 daily. ay 


119 
erin the calendar year 1957, the Frankie Plunk Travel Agency 


alone sold $143, 573 air tickets. 


| 
239-A 
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Memphis: The city of Memphis is a well-known airline center 
being served by American, Delta, Trans-Texas, Eastern, Branif, Capi- 
tal, Southern and Southeast. In the first 8 months of 1958 the city gene- 
rated 3,441 passengers or 14.3 daily for Southeast, 1, 591 of which 
travelled to and from Nashville; 579, Jackson; and, 551, Chattanooga. 
During the 1957 period the passenger volume was 8.5 daily. | 

Dyersburg: The city of Dyersburg had a 1950 population of 


12,620. The city is located approximately 165 miles southwest of Nash- 


ville, 77 miles northeast of Memphis, and 44 miles northwest of Jackson. 
This city is served only by Southeast. During the first 8 months of 1958 


the city generated 196 passengers, or .8 daily, of which 80 went to and 


from Memphis and 68 to and from Nashville. During 1957, the corres- 
| 

ponding figure was 1.4 daily. ! 

13746 Union City: This city had a 1950 population of 7, 665. The 


city is located approximately 152 miles west of Nashville and approxi- 


mately 113 miles northeast of Memphis. During the first 8 months of 


1958 Southeast, the only airline serving this city, developed 298 passen- 


gers, or 1.2 daily, 131 of which travelled to and from Memphis and 77 


of which travelled to and from Nashville. During the 1957 period the vol- 
| 
| 

ume was 2.3 daily. The city lacks adequate east and west surface trans- 


portation. 


Morristown: Morristown had a 1950 population of 13,019 with 
| 


an effective buying income in 1956 of $4,394 per family. It is located 


about 75 miles from the Tri-Cities Airport and 55 miles from the Knoxville 
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Airport. A survey was made of the potential passenger traffic from this 
point. Of 450 inquiries sent out, approximately 100 were returned. It 
was estimated, although the supporting data was not submitted, that 578 
passengers would use Morristown Airport facilities each month if commer- 
cial service were available. Southeast proposes to serve Morristown be- 
tween Tri-Cities and Knoxville when its airport becomes suitable. A sur- 
vey made for air mail available on July 24, 1957, showed that Morristown 
received 394 letters and dispatched 312, as compared with Dyersburg which 
received 531 and dispatched 351. 

The area is in a state of transition from agricultural to indus- 
trial development as shown by the decline in the number of employees in 
agriculture in 1940 and 1950 and the corresponding increase in industrial 
employment. Between 1947 and 1954 there was an 83 percent increase in 
the number of manufacturing employees. 


Paris: Paris has a current population of approximately 10, 000 


people. It has an airport consisting of one paved runway 75 feet in width 


and 2,500 feet in length, not yet suitable for scheduled DC-3 service. 
The city is presently developing its airport so that it will have a 3, 800 
foot runway, 100 feet wide. Paris is located 60 miles from the airport 
in Union City, 65 miles from Jackson, 110 miles from the Nashville Air- 
port, and 135 miles from Memphis. Paris has become the site of a sub- 
stantial recreational area brought about principally by the development of 
13747 a lake area by the Tennessee Valley Authority. Data obtained 


from TVA indicates that 742, 000 people visited the area in one year. If 
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air service were available, the city believes that a great many of these 


| 
people would utilize this means of transportation. 


Elizabethton: Elizabethton had a 1950 population of 10, 754 


which has increased to 12,100. This city is served by the Tri-Cities Air- 
| 


port, 22 miles away. Elizabethton is approximately 9 miles from Johnson 


City, also served by the Tri-Cities Airport. | 


Rockwood: Rockwood had a 1950 population of 4, 272. This city 


is located 65 miles from the nearest airport which is Knoxville. The 
| 


Rockwood Airport has a sod runway of approximately 3, 000 feet, of which 
| 
2,800 feet will be paved. The city plans to meet all requirements neces- 


sary to obtain the approval of the Civil Aeronautics Authority, A modern 
| 
hangar has also recently been completed and put in use. Rockwood is lo- 


| 
cated within Roane County which, according to a bulletin of the Tennessee 
| 


Taxpayers Association, is the fastest growing county within the State of 


Tennessee, having an increase in population of approximately 30 percent 


in the past 5 years. | 


Maryville-Alcoa: Maryville-Alcoa had a joint 1950 population 
| 


of 14,077. These cities are located approximately 3 miles and 1-1/2 
miles, respectively, from the Knoxville Airport. Alcoa is the home of 
the Alcoa Aluminum Company and is also the gateway to the Smoky Moun- 
tains. During the year 1948, retail sales totaled $27, 168, 000, compared 
with a 1956 figure of $55,953,000. Maryville is the site of the Maryville 
College where 754 students are enrolled representing 41 states and coun- 


ties. These two cities endorse the application of Southeast Airlines for 


service into Knoxville. 
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Oak Ridge: Oak Ridge had a 1950 population of 30,229. The 
city is located approximately 21 miles from Knoxville and 15 miles from 
Harriman. It is the site of a large Atomic Energy Commission installa- 
tion. Southeast proposes to serve Oak Ridge through the Knoxville Air- 
port. 

13748 Crossville: Crossville had a 1950 population of 3, 000 people 
within the city limits. The city is located 120 miles from the Nashville 
Airport, 85 miles from the Knoxville Airport, and 84 miles from the 
Chattanooga Airport. Crossville states that one of its main needs is for 
air mail service. The city states that during a 1955 survey period, it 
had approximately $800 worth of air mail postage a month and that it has 
increased about 35 percent. The city has raised $50,000 locally and pur- 
chased land sufficient for a 5,000 foot runway, and the Federal Govern- 
ment has also appropriated funds to pave the runway. The airport now 
has a 3, 300 foot, lighted, sod runway, 325 feet wide, including a CAA ap- 
proved radio weather station on 24 hour duty, a beacon, and a stone ad- 
ministration building.! The city supports Southeast's proposal but does 
not seek service at this time. It is the city's position that if Southeast is 
certificated into Knoxville and Nashville, Crossville would be on South- 
east's direct line of flight and consequently the airline may propose to 
serve Crossville at such later time. 

Mail Service: The Post Office Department made a careful 


analysis of the need for air mail service over the proposed Southeast 


route and the degree to which the schedules proposed by Southeast would 
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represent an improvement over present service. Asa result, the Depart- 
| 
ment determined that if such schedules were put into effect there would be 


i 
| 
some improvement in the air mail service resulting from their use. Spe- 


| 
cifically at Nashville, Memphis, Jackson, Paris, Union City,, and Clarks- 


| 
ville, later dispatch could be secured through the use of Southeast sched- 


ules. Therefore, the Department concluded that if Southeast were certifi- 


cated, its service would be used and paid for at the service rate. However, 


the Department was unable to find the service sufficiently useful to justify 


a recommendation that subsidy be awarded. 


Conclusion as to Public Convenience and Necessity: Although 
| 


Southeast Airlines has been operating without authority to enter into inter- 


line agreements with certificated carriers and therefore suffers from 
| 


somewhat of a handicap in being required to make separate reservations 


| 
for passengers who travel beyond its system, nevertheless, the recorded 


traffic experience constitutes a fairly reliable guide to the degree of ac- 
| 


ceptance of its service in Tennessee. 
| 


13749 Southeast argues that upon certification it will experience a 150 
percent increase in traffic due to the then available ability to arrange for 
through-ticketing on certificated trunklines. However, the record indi- 
cates that alert ticket agencies such as the Frankie Plunk Travel Agency 


in Jackson, appear to be able to overcome the present difficulty to a large 
| 


extent by issuing two separate tickets, one on Southeast, and one on the 


connecting carrier. This agency arranged for onward ticketing on certifi- 


cated carriers for an estimated 50 percent of its Jackson clients. In all, 
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there were 14 agents selling Southeast tickets in Tennessee during Janu- 
ary 1958. Although some inconvenience is presently being experienced 
(the traveler usually is required to transfer his baggage between carriers), 
it is doubtful whether such is sufficient to deter a substantial number of 
travelers from rural areas. Although there may be some increase in 
traffic as a result of obtaining the interline privilege, nothing like the 150 
percent increase forecast by Southeast from this source is foreseeable. 

Southeast's experience at Tri-Cities, Knoxville, Chattanooga, 
Nashville, Jackson and Memphis has demonstrated an actual use of its 


local air service facilities above the five enplaned passengers daily mini- 


mum prescribed by the Board in the Seven States Area Case, supra. The 


recently submitted October 1958 daily enplaned passenger traffic for these 
cities was as follows: Tri-Cities, 24.4; Nashville, 35.0; Knoxville, 31.8; 
Chattanooga, 12.5; Memphis, 24.8; and Jackson, 12.4, demonstrating 
substantial growth over previous records. 

In considering the degree of need for the service over the indi- 
cated route, weight must be given to the fact that at least as of Septernber 
1958 as shown in the chart below, there is a plethora of service being 


rendered by certificated carriers between most of these points. 
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13750 Cities Round Trips | Carriers 


Memphis 5 and 1 (Mem to Bna) American 
Nashville 1 | Braniff 


Nashville 1 | Braniff 
Chattanooga 4 and 1 (Bna to Cha) | Eastern 
Nashville 3 and 1 (Bna to Tys) | American 

Knoxville 
Tri-Cities 3 (Tys and Tri) | Piedmont 
Chattanooga 2 Capital 
Knoxville 4 and 1 (Tys to Cha) | Delta 
Tri-Cities 1 (Tri to Tys to Cha) | Capital 
(no return trip) | 


Chattanooga 1 | Braniff 


Memphis 1 | Capital 


Despite the existence of these competitive services, Southeast 


| 
has been able to generate a fair amount of traffic along this route so as 


to demonstrate the utility of local air service in competition with certifi- 


cated trunkline schedules which may be ill-timed for local needs. More- 
| 


over, the Post Office Department has indicated that it would use the pro- 


| 
posed mail service on a service-rate basis if certificated by the Board. 


| 
It is therefore concluded that the public convenience and neces- 
| 


sity require local air service between the terminal points Memphis and 
Tri-Cities, Tenn., via the intermediate points Jackson, Nashville, 
Chattanooga and Knoxville for persons, property and mail at least on a 


service-rate basis. In view of the fact that as hereinafter discussed in 


detail, Southeast and Trans-Texas have offered to operate part or the 


whole of this route without subsidy, consideration of the matter of award- 
| 
ing the route on a subsidized basis will be deferred for discussion in con- 


nection with the problem of selection of carrier. 
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Tullahoma/Shelbyville, which was recommended by Bureau 
Counsel for inclusion on the route to be granted Piedmont, generated only 
2. 4 passengers daily in 1958, a decrease under the three daily average 
recorded at the beginning of operations in 1957. This city's claim that 
13751 itis the location of a substantial national defense facility would 
not seem to be borne out by these traffic figures. In addition, a witness 
for the Department of Defense indicated that so far as the Army Ballistic 


Missile Agency at Huntsville is concerned, there is no need for service 


20/ 


to Tullahoma as A) No evidence was placed in the record by the 


Redstone Arsenal in support of Tullahoma service, but the witness for 
the city of Huntsville stated his belief that a community of interest would 
develop between the two points. 

Even assuming traffic would increase 150 percent through the 
authorization of interline ticketing, the city would still be a long way 
from reaching the standard established by the Board in the Seven States 
Area Case. In view of the declining trend in experienced traffic, Bao 
the failure of the Department of Defense to support Tullahoma's conten- 
tion as to the need for service on national defense grounds, and the small 


amount of traffic generated, it is concluded that Tullahoma does not 


qualify for inclusion on a Federally subsidized local service route. 


120/ 
120a/ 


Tr. 1016. 


The most recent figures for October 1958 show an average of 2.7 
passengers enplaned daily. 
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Service to Huntsville was based primarily upon national defense 


considerations. However, the Department of Defense, the agency charged 


with primary knowledge of military requirements, did not support the pro- 


posed service to Tullahoma and Nashville, although it was contended that 


service to Nashville would be helpful in making long-haul connections to 


| 

the Detroit and New York areas. Huntsville received, as of August 1958, 
| 

three round trips daily by Eastern Air Lines to and from NasHville with 


Convair and Martin equipment. No contention was made that there exists 


a lack of space available on the Huntsville-Nashville flights. 
In view of the foregoing, there does not appear to be a require- 


ment for Federally subsidized local air service between Huntsville, Tul- 
| 
lahoma and Nashville. 


The city of Clarksville, which already receives service into 
| 
Nashville by Ozark, has generated only .5 passengers daily in 1958 on 
13752 Southeast. Consequently, it has not demonstrated a need for ad- 
| 
ditional subsidized local air service. In the same category are Dyersburg 
Beets ee 120b/ 
and Union City which show .8 and 1. 2 daily passengers, respectively. 
Morristown's air mail survey results show that it is a city com- 


| 
parable in importance to Dyersburg but its traffic potential estimate of 


578 passengers a month, unsupported by any subsidiary data whatsoever, 


appears to be greatly overstated. It is significant that of 450 inquiries 


| 
ee 
120b/ ee ; | 
1299/ ohe October 1958 traffic figures for Clarksville, Dyersburg and 
Union City are respectively, .03, .5 and 1.3 passengers enplaned daily. 
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sent out to Morristown businessmen, only 100 were returned indicating a 
lack of vital interest in air service. The city does not have airport facili- 
ties available at the present time. 

The case for Paris is substantially similar to that of Morris- 
town. The airport is not yet ready and although a substantial recreation 
area seems to have been developed in the surrounding lake region, it is 
believed that travel would be confined almost exclusively to automobile 
rather than air transportation. It is concluded that neither Paris nor 
Morristown qualify for Federally subsidized local air service at the 
present time. 

Elizabethton, being only 22 miles from the Tri-Cities Airport, 
is adequately served through that point. Maryville-Alcoa and Oak Ridge 
are adequately served through the Knoxville Airport. 

The Rockwood Airport is not yet ready and therefore it falls in 
the same category as Paris and Morristown. The smallness of its popu- 


lation as well as that of Crossville does not augur well for substantial use 


of local air service, particularly in view of the low traffic volume experi- 


enced by Dyersburg which is over three times as large as either of the 
two cities named. 

In reaching these conclusions as to the need for service to the 
smaller Tennessee cities, the Examiner has been largely guided by the 
experience of Southeast Airlines in its operations at Clarksville, Dyers- 
burg and Union City. Even if the recorded traffic at these points were in- 


creased by the 150 percent rate forecast by Southeast as calculated by 


249-A 


that carrier to result from authorization of the interline privilege, (a 


13753 doubtful possibility at best) it is apparent that these cities and 


those similarly situated would nevertheless not approach the standard of 
| 
five enplaned passengers per day established in the Seven States Area 
| 


Case. 


While the smaller Tennessee cities are larger than some of 


the points certificated for service in the latter decision, they do not ap- 


pear to be isolated in the degree found present in the Seven States Area 
Case. Although Tennessee does not have a local service system, as 
previously indicated, it is amply provided with trunkline service which 
can be reached by surface transportation from the smaller points ina 


manner impossible of attainment by a large number of the local citizens 


in the Seven States Area Case. | 


In view of the foregoing considerations it is concluded that the 


public convenience and necessity require the certification of local air 
| 
service for persons, property and mail (at least on a non-subsidy basis) 


over the following route: Between the terminal points Memphis and Tri- 


Cities via the intermediate points Jackson, Nashville, Chattanooga and 


| 
Knoxville. | 


It is further concluded that the public convenience and neces- 
sity do not require the certification of the cities of Tullahoma/ Shelbyville, 


Tenn. , Huntsville, Ala., Clarksville, Dyersburg, Union City, Morris- 


town and Paris, Tenn., ona Federally subsidized local air service route. 


i 
Consideration of the award of these cities on a non-subsidized basis will 
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be reserved for inclusion in the "Selection of Carrier discussion immedi- 
ately following. 


Selection of Carrier: Southern has applied to serve Jackson 


on its Atlanta-Memphis route. No other point in Tennessee was sought. 


There is no evidence of substantial community of interest between Jack- 
son and Atlanta. Approval of the Southern application would not supply 
air transportation to the Tennessee cities other than Memphis, with which 
Jackson has demonstrated a primary community of interest through pat- 
ronage of Southeast's service; namely, Nashville, Knoxville and Chatta- 
13754 nooga. The inclusion of Jackson between Muscle Shoals and 
Memphis would represent a deviation of 26 miles and consequently would 
slow down the Huntsville and Muscle Shoals service or require an addi- 
tional skip-stop schedule not warranted by the projected traffic flow. 
Bureau Counsel's recommendation that the Southern application not be 
granted on substantially these grounds is sound. 

Piedmont applied for an extension to Nashville as a substitute 
terminal for Knoxville. Bureau Counsel has selected Piedmont to serve 
a route running between Tri-Cities and Knoxville (presently served), 
Chattanooga, Tullahoma/Shelbyville, Nashville, Jackson and Memphis. 

No evidence was presented by Piedmont for any point other 
than Nashville. The president of Piedmont testified that Piedmont is 
satisfied to stop at Nashville; has no plans to push beyond Nashville in 
any direction (Tr. 1778); that it was 


“our concerted opinion after analyzing the needs of 
the area, (Tennessee) that there were no other 
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communities within the area that had sufficient need 
to justify the cost of providing the service, ..." | 
(Tr. 1782) 
and that he had 


"found no points in Tennessee with isolation factors, 
distances for driving, and such, where. . . there 
was sufficient warrant to warrant (sic) an applica- 
tion by Piedmont. . . or anyone else." (Tr. 1783) 


Mr. Davis Specifically disclaimed interest in Memphis and Nashville- 


| 
12 
Memphis serie 


121) vin respect to Memphis, Mr. Davis testified as follows: 
'A lam under the assumption that inasmuch as our traffic department 
did not apply for service beyond Nashville, to Memphis, inasmuch as 
American has considerable frequency in there, and inasmuch as I think 
our exhibits show that most of the traffic, for example, from) Tri-Cities 
west goes to Nashville, not Memphis -- the beyond Nashville jtraffic 
from the communities on the present Route 87 drops off pretty rapidly, 
as I recall; but I am getting into an area that a traffic witness should 
testify on. 

| 


"Q Well, am I correct in drawing the conclusion from your testimony 
that Piedmont decided not to apply for a route to Memphis - you con- 
sidered it and turned it down? | 

i 
"A I think that would be a fair statement. We, again, we surveyed 
the entire area. Now, obviously, these projections and our conclusions 
are the facts that lead up to our own personal conclusions. 
"Now, it may well be that Southeast, the CAB, or others would feel that 
the route should not terminate at Nashville - it should be extended be- 


yond that point." (Tr. 1784-5). 
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13755 Mr. Davis further testified under cross-examination with re- 
spect to Nashville-Memphis authority that such service would be operated 


at fairly low load factors and would not be responsive to a large public re- 


22/ 


F 1 
quirement. — 


122) It is my understanding, Mr. Davis, that Piedmont considered 


prosecuting an application in this case for Nashville - Memphis au- 
thority, but determined not to do so? 


"A Again, I don't know what you mean by 'considered.' We did not 
make any detailed traffic analysis of Memphis requirements. We had 
immediately available to us - again, Mr. Brown can probably give you 
a little more background - but we had the basis for the amount of serv- 
ice that American was providing between Memphis and Nashville. We 
knew that there was only one point between those two points that had any 
possibility of justifying air service that was not then receiving it, and 
that was Jackson, and it was our general conclusion that so long as 
American continued to provide the volume of service that they are now 
providing between Knoxville and Nashville - between Nashville and 
Memphis, that any service that we would provide beyond Nashville would 
be operated at fairly low load factors; or, to say it another way, it 
wouldn't really be responsive to a large public requirement. 


"Q To put it another way, you felt there is no need for additional-- 


“A We felt at this time from our own company's viewpoint, it appeared 
to us that Nashville was the logical terminal. 


"Q And would it also be fair to say, then, that you felt there is no need 
for additional service presently between Nashville and Memphis? 


‘tA Not to carry just Nashville - Memphis traffic, no." (Tr. 1804-5). 
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13756 With respect to Jackson, Mr. Davis reiterated that Piedmont 


| 123 
did not apply, as a policy matter, for any point west of Nashvitle.222/ 


Mr. Davis had personally visited Jackson, Tenn., and conceded 


that local service might be justified in the judgment of the Board or others, 
but not in the judgment of Piedmont, for the reason that: | 


“the total amount of mileage required to be flown be 
tween Nashville and Memphis cannot support, cannot 
begin to support the cost of providing the flight serv 
ice from Nashville to Memphis by way of Jackson 
. . « (the cost) Is so much higher than the revenues| 

that could be expected from Jackson, even if Iam not 
mistaken, on the basis of (Southeast's) your figures, 

that it is my feeling that it would be disproportionate 
to the benefits." (Tr. 1810, 1813, 1814) 


Piedmont's application for Nashville was filed after consider- 


able urging from Nashville and Tri-Cities for the service and after care- 
| 


i 
ful study by its traffic department. | 


However, after Bureau Counsel selected Piedmont in its State- 


ment of Position in this case filed April 14, 1958, Piedmont's attorney 


stated in brief that the airline would be willing to serve the route 


123/ 5 ecifically, Mr. Davis testified as follows: 
“My statement was that inasmuch as in our opinion very adequate serv- 
ice existed between Nashville and Memphis, the only support that anyone 
could expect to get to pay for flying additional service between Nashville 
and Memphis, must come from Jackson, and Jackson only, and that 
would be a pretty heavy load for Jackson only to support. All of that 
flying would have to be, should have to expect its sole revenue of any 
consequence from Jackson, inasmuch as there is very good service now 
available between Nashville and Memphis, with nice big pressurized 
equipment.'"' (Tr. 1809) 
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designated by Bureau Counsel. The city of Jackson attempted to protest 
the proposed award, but did not go so far as to request the reopening of 
the record for cross-examination of Piedmont's witnesses as to the man- 
ner in which the route would be operated if awarded by the Board. 
Bureau Counsel's selection of Piedmont is based on the "gen- 
eral catch-all" clause in its application, and the decision of the U. S. 
124/. 


Supreme Court in the State Airlines v. C.A. B.— in which the same 


13757 airline received a portion of a route for which it had not applied 


25/ 


in the original Southeastern States Area proceedings 


In this situation, however, it appears that there is more than 
mere oversight involved. There appears to have been a careful evalua- 
tion of the entire Tennessee area's need for local service, a conscious 
decision to apply only for Nashville, and a deliberate rejection of other 
points in Tennessee. 'In this respect the situation is distinguishable 
from that found in State Airlines v. C.A.B., supra, where the question 
was one of competitive fitness and ability to speedily inaugurate service 
rather than the acceptance of rejection of the route found to be required. 
Whether the concentration on Nashville and rejection of the smaller 
Tennessee points is a part of an over-all Piedmont policy looking toward 
graduation to trunkline status with newly acquired F-27 equipment to the 


neglect of smaller communities as charged by Southeast and Trans-Texas 


124/338 y.s. 572 (1950). 


125/, C.A.B. 863, 901-2, 8 C.A.B. 716. 
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and implied by Eastern's cross-examination, is a subjective question, 
the determination of which is. not necessary to the decision herein. But 


it would appear that, where an airline deliberately chooses to avoid ex- 


pansion beyond a specified terminal point, unless there are no other ap- 
plicants ready, willing, and able to provide the service found required 


in the area beyond, the selection of the unwilling carrier should be 


avoided as a matter of policy. : 
| 


In the first place selection of a reluctant carrier gives less 


guarantee that the necessary attention will be given to the provision of 


the service authorized. On this record Piedmont has shown no interest 
| 


in providing local service throughout Tennessee. Secondly, the selec- 


tion of Piedmont in the face of such an unequivocal rejection in testimony 


by its President, would tend to impugn the integrity of the hearing process 


| 
in which many parties have invested substantial amounts of time, energy, 
| 
and money. . If no other airline were interested in serving points other 


than Nashville, there might be some justification for an award of the 
| 


larger route to Piedmont, but where there are willing applicants present, 
the selection of the unwilling non-applicant appears difficult to reconcile. 


13758 Therefore, in the absence of compelling circumstances to the 
| 


contrary, which as hereinafter indicated are not found herein, the route 


should be awarded to a carrier which has shown an intense interest in 
providing the required service. 
| 


Trans-Texas unequivocally applied for and actively supported 


with evidence, an extension of its route from Memphis to Tri-Cities via 
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Jackson and Nashville. Service to Chattanooga and Knoxville was pro- 
posed as part of the Jackson, Miss. -Knoxville segment previously con- 


sidered and denied herein. However, Trans-Texas' proposal does not 


envisage a connection between Knoxville and Tri-Cities, Chattanooga 


and Nashville or Knoxville and Nashville as presently operated by South- 
east. Nevertheless, since all of the points on the Tennessee route found 
required herein were sought by Trans-Texas, there is no question but 
that this route lies within the confines of the Trans-Texas application 
and could be legally certificated to that carrier, if selected herein. 

Trans-Texas relies upon the experience of Southeast in gene- 
rating traffic along the proposed route and proposes to commence opera- 
tions with three round' trips daily. Average passenger loads are forecast 
at 14.9 passengers between Memphis and Jackson, 15. 5 passengers be- 
tween Jackson and Nashville, and 11.1 passengers between Nashville 
and Tri-Cities. Trans-Texas forecasts a profit before mail pay in the 
amount of $168, 503 on an added cost basis, including the new passenger 
fare rate, and on the assumption that Southeast is no longer operating in 
Tennessee. The inclusion of Chattanooga and Knoxville would, of course, 
cause somewhat of a downward revision of this figure. 

In view of the loads experienced by Southeast and the proba- 
bility that there will not be a substantial traffic flow between the Tennes- 
gee points and Trans-Texas' existing route, this applicant's traffic esti- 
mates must be considered as overly optimistic. It is probable that the 


required route could not be operated profitably. Bureau Counsel's 
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estimate of $57,739 in subsidy required for Piedmont to operate the re- 
quired route, plus Tullahoma, would appear to be equally applicable to 


Trans-Texas. Without Tullahoma, it might be a break-even operation. 
i 


13759 With Southern and Piedmont eliminated in accordance with the 


discussion hereinabove set forth, the choice narrows down to Trans - 


Texas and Southeast as the two carriers willing to provide local service 


throughout the State of Tennessee. As Bureau Counsel points out, it is 


highly unlikely that Southeast, once certificated, would be able to con- 


tinue operating at 83. 41¢ per revenue plane-mile total cost. After Fed- 


eral certification and availability of subsidy composed of break-even 

need and return on investment elements, it can be expected that the offi- 
i 

cials of Southeast will draw salaries from the Southeast account; that 


the company will acquire private secretarial assistance; additional sta- 
| 
tion personnel; handle its own statistical and accounting records; account 


for aircraft depreciation over the life of its certificate (which| would 


| 
probably be less than seven years); pay rent for station facilities and 


landing fees at the smaller points; its employees would, in due time, be- 


come unionized; its C.A.B. certificate cases would be prepared by its 
own employees or special consultants hired by the airline; and it would 
join the Air Transport Association or the Association of Local and Terri- 
torial Air Carriers, and incur substantial legal expenses now being ab- 
sorbed by Mason and Dixon Lines. | 


The probabilities are that, because of the shortness of the 


route and the consequent inability to spread overhead expenses over 2 
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large mileage, unit indirect expenses would total at least 65¢ per revenue 
plane-mile, bringing Southeast's total operating costs (including aircraft 
depreciation based on a five year life) in the neighborhood of $1. 30 per 
revenue plane-mile, compared with Lake Central Airlines22°/ 1957 cost 
of $1.28 per revenue plane-mile (indirect costs 67. 76 cents) and Central 
Airlines, the smallest of the local service carriers, $2. 27 (68. 65 cents 
per revenue plane-mile indirect cost). 

13760 Southeast presented a forecast of revenues and expenses for a 
Tri-Cities -Knoxville-Nashville-Jackson-Memphis operation which esti- 


mated revenues at a total of $600, 463 (67% load factor) and expenses at 


127 
$552, 39422! deriving a net profit before taxes of $48,078. The main- 


tenance of a 67% load factor on a local service route would be unprece- 
dented. Assuming that Southeast's total operating expenses reaches 

$1. 30 per mile - a conservative figure in view of the Lake Central and 
Central Airlines experience previously described - total operating ex- 
penses would compute out to $880, 672 resulting in a break-even need of 
$260, 209 annually. The addition of Chattanooga to this route, as previ- 
ously found required herein, would, if anything, increase the amount of 
needed mail pay because of this city's location requiring a circuitous 


operation between Knoxville and Nashville. In addition, Chattanooga's 


128 
traffic volume is the lowest for the six points found required for Aria ee 


3261) ake Central is among the smallest of the certificated local service 
carriers covering principally the States of Indiana and Ohio - an area 
also saturated with trunkline competition but more heavily industrialized 
and populated than Tennessee. 


127/667, 440 miles times 81.54¢ per mile. 


E28/ See pp. supra. 
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Assuming that Southeast's load factor would more nearly ap- 


proach 50% than 67% as estimated, it can be forecast that the award of 


the six-point route on a subsidized basis to Southeast would involve some- 
| 


where between $350, 000 and $400, 000 annual total subsidy, including re- 


turn on investment. 


On the other hand, Bureau Counsel estimated that Piedmont 


could operate the route, including Tullahoma, ata total subsidy of 
$57, 739 annually. As indicated previously, Trans-Texas baie that 
it can operate the route without Chattanooga and Tullahoma at a profit of 
$168, 503. | 

Without accepting either Trans-Texas' estimate or that of 


Bureau Counsel, it is obvious that either of the two carriers could oper- 


ate the required route at less total subsidy than Southeast for the reason 
| 


that additional indirect expenses that would be incurred in adding a 660 


mile route extension to their existing systems would be substantially 
| 


less?! than in the case of Southeast which must employ a complete or- 
| 


ganization in order to operate the system. In addition, both Trans-Texas 


13761 and Piedmont would benefit from some beyond-terminal traffic 


flowing past Memphis on Trans-Texas' system and Tri-Cities! on Pied- 


mont's system which would not be available to Southeast. 


129) one 1957 indirect costs of Trans-Texas are computed at 52¢ per 
revenue plane-mile and Piedmont at 58. 40¢ per revenue plane-mile, 
indicating the relative economy to be obtained in the unit cost index re- 
sulting from the spread of the expenses over large route mileage. 


| 
| 
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The certification of a separate carrier to serve territory 


solely encompassing Tennessee appears to be too small a unit to justify 


the subsidization of the proportionately high administrative and overhead 
expenses involved. Moreover, the carrier would be surrounded by Ozark 
on the northwest, Central and Trans-Texas on the west and southwest, 
Southern on the south, and Piedmont on the northeast. Outside of a small 
area in Arkansas, not heavily populated, there would be no place to ex- 
pand. The Board would be compounding the error made in the original 
Lake Central situation where a local service carrier too small to be a 
reasonably economical unit was created and soon became a candidate for 
merger. 220/ 

It follows from the foregoing, and particularly in view of the 
amount of trunkline service presently being offered between the points on 
the route found required, that certification of the Tennessee route to a 
new carrier on a subsidized basis, cannot be considered a sound addition 
to the air transportation system. . Since both Trans-Texas and Southeast 
applied for the Tennessee route without benefit of subsidy, substantially 
in the form found required herein, it is appropriate to consider their ap- 
plications comparatively. 

The award of a non-subsidized route segment to a local service 
carrier now subsidized over the remainder of its system would raise dif- 


ficult problems of allocation of indirect expenses. Moreover, the 


130 
se SS Central - Lake Central Acquisition Case, Docket No. 5770, 
Order No. E-11548, decided July 9, 1957. 
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13762 extension of Trans-Texas throughout Tennessee, would add addi- 
| 


tional mileage to an already lengthy system, whose headquarters are lo- 


cated in Houston, Texas, far remote from the Tennessee scene, and 


therefore relatively lacking in intensity of interest to concentrate upon 
| 


the needs of the Tennessee area. Finally, Trans-Texas did not include 

Knoxville and Chattanooga in its offer to provide local air service without 

subsidy. | 
On the other hand, there is the fact that Southeast is a locally 


owned airline which has received the enthusiastic support of the repre- 


sentatives of the Tennessee population as a home-grown product. Sec- 

ondly, substantial weight should be given to the imaginatian,. initiative, 

and willingness to employ risk-capital exemplified by the avers of 
| 

the Mason and Dixon Lines in making the necessary effort to bring a 

local air service experiment to the people of Tennessee. This effort 


is in furtherance of our national tradition of creating and developing new 


enterprises, the encouragement and protection of which has been 
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considered as a Congressional mandate to Federal regulatory agencies 


by the Senate Small Business Commitee 


13763 It is therefore appropriate to give the most careful considera- 
tion to the Southeast offer to operate a Tri-City-Memphis route via Knox- 
ville, Chattanooga, Nashville and Jackson on a non-subsidized basis. As 
indicated previously, it is believed that such a system would operate at 

a $350,000 loss, annually. During the course of the hearing, the newly 


created Tennessee Aeronautics Commission and Southeast were queried 


131/ 
—" Sixth Annual Report of the Select Committee on Small Business. 


United States Senate, January 12, 1956, 84th Congress, 2d Session, Re- 
port No. 1368; p. 15:' "Third, officials of all Federal agencies having 
regulatory power over business and industry, and especially those bodies 
such as the CAB and the ICC which decree who shall enter and do busi- 
ness in their respective fields of jurisdiction and, once within dictate the 
opportunities for expansion and growth, should reevaluate their policies 
to make certain that they have not strayed from the stated and implied 
wish of the Congress that independent small-business units should re- 
ceive at all times the same considerations accorded the Big Three or 
Big Five, as the case may be, in any given industry." 


See also: 'tThe Organization and Procedures of the Federal Regulatory 
Commissions and Agencies and Their Effect on Small Business" - Report 
on Subcommittee No. 1 of the Select Committee on Small Business, House 
of Representatives, by Representative Joe L. Evins, October 16, 1956, 
84th Congress, p. 75: "It (CAB) also recognized that competition creates 
the dynamics whereby the carrier seeks to generate additional traffic and 
by increasing efficiency reduces cost. 


“However, the Board, it appears, has applied different rules in assessing 
the value of competition from carriers not heretofore represented in the 
industry. The Board has seemed to prefer existing carriers over new ap- 
plicants because it claims that it has found that existing carriers have 
superior operating experience and a capacity to tie new routes into the 

old ones which in turn leads to better overall service and more vigorous 
competition."" * * p. 77 "The record is clear that the action of the Board 
in failing to admit new airlines into the industry is contrary to the interest 
of Congress as spelled out in the provisions of the Civil Aeronautics Act." 
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about the possibility of subsidy, if necessary, being proprio’ by the 
Tennessee State Legislature for this service. Resistance to the idea was 
apparent. Although Tennessee has a biennial budget of $500, 000, 000, 
there is said to be no constitutional authority for the payment of any air- 
line subsidies by the Tennessee Aeronautics Commission. Nevertheless, 
the Tennessee Aeronautics Commission received $500, 000 annually in 
fiscal years 1957-8-9 for aviation promotion activities, and $4, 000, 000 


jn matching funds was spent by the State of Tennessee on improvements 


to airports located in that state during the years 1956-1959. | 
On the other hand, the Tennessee Aeronautics Commission con- 
tended that citizens of the State of Tennessee had paid their faix share of 
Federal esee and that it would be discriminatory to sauees that they 
| 
be called upon to subsidize local air service in their state when practically 


every other state in the Union now receives local air service subsidized 


by the Federal Government. 
The arguments have considerable merit. However, as herein- 


i 
before indicated, an airline operating a Tennessee route alone - even with 
| 


the addition of Huntsville - is too small a unit to represent an economically 
| 


feasible operation. The subsidization of such an uneconomical enterprise 


cannot be considered a justifiable expenditure of Federal taxpayers’ funds 


(including those Federal taxpayers residing in Tennessee), particularly 
| 


132/ 


eS | 
——'it was estimated that the citizens of Tennessee are paying 16¢ per 
capita for airline subsidy at the present time, without receiving anything 
except the tail-end of 2 feeder-line services (Ozark and Piedmont). 
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in view of the government's ability to obtain the same service through the 
medium of existing certificated local service carriers which can extend 
their routes through Tennessee at lower indirect operating expense and 
consequently less Federal subsidy. 

13764 The choice is a difficult one. On the one hand, there is the re- 
quirement that Federal monies should not be dispensed unnecessarily and 
wastefully. On the other hand, there is the sound principle espoused by 
Congressional committees of the encouragement of new enterprises by 
the Federal Government. The converse of this proposition is that the 
Federal Government should not use taxpayers' funds in competition with, 
or in substitution for, privately financed enterprises except in compelling 
circumstances. More specifically, neither Southern, Piedmont nor 
Trans-Texas should be authorized to operate the required route with 
Federal subsidy where the state-certificated airline has offered to oper- 
ate the service on a non-subsidized basis. Where both existing and first 
time applicants are competing for a new route without subsidy involvement, 
the principle of the encouragement of a new locally owned enterprise tips 


the balance in favor of Southeast. 


In his prepared testimony given in this case, the Chairman of 


the Tennessee Aeronautics Commission estimated that the subsidy neces- 
sary to support adequate service for the State of Tennessee would be ap- 
proximately 13 cents per capita. This seems to be a small amount for 
the people of Tennessee to expend if they truly desire to have local air 
service rendered by a Tennessee-owned airline rather than existing 


Federal interstate air carriers. 
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Despite the natural resistance to such a plan, it must be noted 
that Southeast Airlines appears to be supported by men of considerable 
stature in Tennessee affairs. As previously indicated, its local attorney 


is the Speaker of the Tennessee House of Representatives and a co-sponsor 
| 


of the Bill which created the Tennessee Aeronautics Commission. He also 
successfully co-sponsored another Bill relating to the acquisition, con- 


struction, maintenance, operation and regulation by municipalities and 

| 

counties of airports and air navigational facilities within or without the 
| 


State of Tennessee ==! and in addition the Bill creating the Tennessee 


Airport Merthorityen 


His brother is the present Chairman of the 
| 


13765 Tennessee Aeronautics Commission. The airline was enthusi- 
astically championed by representatives of 22 communities and public 
bodies in Tennessee - many of which already receive adequate air serv- 


ice through nearby trade centers, but nevertheless were willing to travel 


to the hearing at Atlanta, some on two separate occasions, to! lend their 


| 
support for Federal certification of their local airline. | 


In view of this public and official sanction, it does not appear 


to be beyond the realm of possibility that Southeast Airlines may receive 


financial support from the Tennessee Legislature so as to enable it to 
| 


continue in operation. A period of three years should be sufficient to en- 


able Southeast to work out its financial problems. If Tennessee is 


133 
Bel eenee House Bill No. 1033, approved March 29, 195 


134 
ea ivennoesee House Bill No. 1035, approved March 29, 19 
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unwilling to grant financial support to Southeast and the latter is unable 
to continue operation without it, the matter of certificating existing Fed- 
erally licensed air carriers which can provide this area with local serv- 
ice at less cost to the Federal Government than Southeast, should be re- 
examined. 

With respect to the route system to be granted Southeast here- 
in, it is evident that an authorization of the six-point route previously 
found required on at least a non-subsidy basis (Tri-Cities, Knoxville, 
Chattanooga, Nashville, Jackson and Memphis}222/ would not provide 
local air service to the smaller points in Southeast's application which 
Tennessee appears to earnestly desire and may be willing to support fi- 


nancially despite its poor traffic showing. Inasmuch as it has been de- 


cided to award a route to Southeast entirely on a non-Federal-subsidy 


basis, with the suggestion that the airline look to the State for financial 


support, it would appear to be appropriate to confer Federal authority 
for interline service as well to the smaller cities for which Southeast 
applied so that if the airline desires to render service to them and is 
successful in obtaining Tennessee support for such service, the route 
system will have the advantage of authority to conclude interline agree- 
ments so that its maximum traffic potential can be realized. 

In view of the foregoing, it is concluded that the public con- 


venience and necessity require the certification of Southeast Airlines for 


135/ 
—— See p. supra. 


| 
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a period of three years to conduct air transportation of persons, 


property and mail on a non-subsidy basis, i,e., ona service mail rate 
to be paid entirely by the Postmaster General over the following 
route entirely within the State of Tennessee: | 
13766 Between the terminal point Tri-City (Johnson City, Kingsport, 
f 

and Bristol, Tenn.), the intermediate points Morristown, 

Knoxville, Chattanooga, Tullahoma, Shelbyville, Nashville, 

Clarksville, Paris, Union City, Dyersburg, and the terminal 

point Memphis, Tenn. | 

Between the terminal point Memphis, the intermediate points 

Jackson, Nashville, Knoxville, Morristown, and the terminal 

point Tri-City (Johnson City, Kingsport, and Bristol), Tenn. 

No provision will be made for service to Huntevillé since, for 
the reasons as set forth on page », Supra, there does not appear to 
be a requirement for Federally subsidized local air service between 
Huntsville, Tullahoma and Nashville and it would be inappropriate to 
suggest that the State of Tennessee subsidize service to another state, 
particularly where such service would be justifiable, if at an, asa 
national defense facility and hence the responsibility of the Federal 
Government, | 

In the event the State of Tennessee decides not to appropriate 


2 2 : | 
subsidy for the Tennessee local air service route, the Southeast manage- 


ment will have the option of continuing to operate without Benefit of any 
| 


136/ See Air Freight Certificate Renewal Case, etal., decided 
March 12, 1957, Order No. £-10084.  Gertificates in this form granted 
to Flying Tiger Lines and Slick Airways. 
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subsidy or retiring from the field in favor of one of the other 
applicants. Meanwhile, the applications of Southern, Piedmont, 

and Trans-Texas for extension of their routes to points in Tennessee 
should be deferred for a period of three years or until Southeast sur- 
renders its certificate, whichever shall be first. 

American Airlines has requested that restrictions be placed 
upon the successful applicant so as to prohibit the operation of non- 
stop service between Knoxville and Nashville or Nashville and Memphis. 
Inasmuch as the Tennessee route is being authorized to a local service 
air carrier without Federal subsidy support and in contemplation that 
the airline will seek whatever necessary financial assistance it requires 
from the State Government, it would not be appropriate to impose 
operating restrictions upon that service. As a practical matter, 
American's Boeing 707's, Lockheed Electras, DC-7's, DC-6's and 
Convairs require no protection from the Southeast DC-3 operation. 
Southeast should be given every opportunity to develop the Tennessee 
traffic to its fullest extent in order to minimize the financial assistance 
required from the Tennessee State authorities. 

Lake Central Airlines has applied in Docket 8561 which, 
inter alia, involves service between Memphis, Jackson, Nashville, 
Clarksville, Paris, Union City, and Dyersburg. The application was 
denied consolidation herein by Order E-11519, adopted July 24, 1957 
and on See which the Ashbacker Doctrine was raised 


by Lake Central, the Board concluded that: 


137/ Order No. E-11821, adopted September 26, 1957. 


| 
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". , . Lake Central's rights can be protected and the 
public interest can better be served by affording Lake 
Central full opportunity at the hearing in this case to in- 
troduce evidence to establish that the grant of any appli- 
cation consolidated herein would, as a matter of economic 
fact, preclude the grant of its excluded application, 

Should the record lead to such conclusion, the Board would 
not make the award without affording Lake Centralia com- 
parative hearing on its application." | 


Lake Central did not appear at the hearing and present any evidence 

to establish mutual exclusivity of its application with those consolidated 
herein or submit its witnesses and such written evidence to the cross- 

examination of opposing lawyers as required by the Board. | The filing 


of a brief based on the record made by others is no substitute for the 


test afforded by the hearing processed as required by the Board. 
| 


In view thereof, it is concluded that existence of the Lake 


Central application does not constitute a bar to the award to Southeast 


herein and Lake Central has not demonstrated a need for a ‘comparative 


hearing on its application. 


Southeast - Mason and Dixon Lines, Control and 
| 


Interlocking Relationships Issues 


i 
There remains the question of the approval of interlocking re- 


lationships involving E. Ward King, President of Southeast, and Chairman 
of the Board of Mason and Dixon Lines, and the acquisition by Mason 
| 


and Dixon Lines, Inc., of all of the stock of Southeast under sections 


408(b) and 409 of the Act. 
| 
The interlocking relationship question appears to be the more 


simple. Mr. E. Ward King is an officer and director of Southeast 
| 


Airlines and also an officer, director and 35-percent stockholder of 


Mason and Dixon Lines, an Interstate Commerce Commission motor 
i 
| 
| 
| 
| 
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carrier of property. The Mason and Dixon Lines derives its revenue 
from surface freight while only a minute percentage of Southeast's 
revenues are derived from airfreight On this basis, it can hardly 
13768 be said that the operations of the two companies are substanti- 
ally competitive. 

Mr. King has provided a great deal of the "know how" and 


financial backing in connection with the financing and organization of 


Southeast. He was a candid witness in an unfamiliar and difficult 


situation. His testimony revealed a great deal of experience, undoubted - 


ly derived from thé motor carrier operation which would be an asset 
to air transportation. 
The 408 problem presents a more difficult question. The 
second proviso of section 408(b) reads as follows: 
Provided further, That if the applicant is a carrier other 
than an air carrier, or a person controlled by a carrier 
other than air carrier or affiliated therewith within the 
meaning of section 5 (8) of the Interstate Commerce Act, 
as amended, such applicant shall for the purposes of this 
section be considered an air carrier and the Authority 
[Board] shall not enter such an order of approval unless 


it finds that the transaction proposed will promote the public 
interest by enabling such carrier other than an air carrier 


to use aircraft to public advantage in its operation and 

will not restrain competition. " (anderlining supplied). 

A finding that Mason and Dixon Lines would use the aircraft 
of Southeast to public advantage in its operation, is not pos sible. 
Applicant cites as a precedent Railroad Control of Northeast Airlines, 
4C.A.B. 370, where the Board approved control of Northeast by two 
railroads which occurred prior to the effective date of the Act. How- 


ever, this decision was based upon a legislative construction that in the 


a 
138/ $2, 368 out! of a total of $351,060 for the year ending December 
3Y, 1957. 
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absence of express language indicating an intention to give retror 
| 


active effect to legislation, none such will be implied. The case rests 


upon exceptional circumstances not persent herein and is inapplicable. 
Regardless of whether a finding could be made that domination of 
Southeast by Mason and Dixon may be consistent with the public interest 
by reason of the more economical and efficient operation that thereby 
could be made possible, the statute is explicit in its memenniogy that 


| 
the aircraft must be used to public advantage in the operation of the car- 
| 
| 
13769 Since the control issue cannot be approved, the interlocking 
* | 
relationship must likewise fall, at least for the time being, since Mr. 


rier other than by air and cannot be avoided. 


King does not intend to be a mere bystander but actually the guiding 
spirit of the new enterprise. If Mason and Dixon cannot control South- 
east, neither can Mr. King hold top managerial positions in both com- 
panies simultaneously. It is therefore concluded that the award of a 
certificate of public convenience and necessity to Southeast Airlines 
must be conditioned upon prior divestiture of Southeast Aitlines' control 


by Mason and Dixon Lines. Also approval of the interlocking relation- 


ship must be temporarily withheld. The applicants have indicated on 


the record and in brief that the airline is willing to accept a certificate 
| 

subject to such a condition. In the event that a bona fide transfer of 

control of Southeast to a disinterested third part is effected, the matter 


| 
of approval of the interlocking relationship may be resubmitted, if the 


parties so desire at that time. 
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FITNESS, WILLINGNESS AND ABILITY OF SOUTHERN AIRWAYS, 
INC. NATIONAL AIRLINES, INC. AND EASTERN AIR LINES, 
INC. 


SS ee 
The previous operating experience of Southern Airways, Inc., 
National Airlines, Inc., and Eastern Air Lines, Inc. leaves no doubt 


of the fitness, willingness and ability of these air carriers to properly 


conduct the air transportation authorized herein and to conform to the 


provisions of the Act and the Rules, Regulations and requirements of 


the Board thereunder within the meaning of section 401(d)(1) of the Act. 
All applications and/or petitions for air service to the extent 
not heretofore granted, be and they hereby are denied. 
/s/ Paul N. Pfeiffer 


Paul N. Pfeiffer 
Hearing Examiner 
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BEFORE THE 
CIVIL ABRONAUTICS BOARD 
WASHINGTON, D. C, 


In the matter of the 


SOUTHEASTERN AREA LOCAL 
SERVICE CASE 


) 

) Docket No. 7038 et al. 
) ! 

) 


| 
EXCEPTIONS OF SOUTHERN AIRWAYS, INC. | 
TO THE INITIAL DECISION OF EXAMINER 
PAUL N. PFEIFFER 


Comes now Southern Airways, Inc. (Southern) eee to Rule 
30 of the Board's Rules of Practice and excepts to certain portions of 
Examiner Paul N. Pfeiffer's Initial Decision in the above-styled proceed - 
ing (I.D.). Specifically, Southern excepts, for the reasons and on the 
basis of the evidence and authorities hereinafter cited, to: | 

1, Finding number 1 at 1.D. pp, vi and 13, on the basis of the 
following: Exhibits SOU-50 through SOU-58; the Examiner's conclusions 
atI.D. pp. 4-7, in the last paragraph at1.D. p. 8, in the first three 
paragraphs at1I.D. p, 9, and in the fourth full paragraph at 1,D. p. 10; 
Southern's Brief to the Examiner of June 10, 1958, pp. 15-26 and 36- 
37; pp. 42-45 and 132 of the Board's mimeographed opinion ahd order 
No. E-13254; and sections 102 (a), (b) and (d) and 401 (g) and (j) of the 
Federal Aviation Act of 1958 (the Act); | 

a. The Examiner's conclusion in the sentence running from 
ILD. p. 9 to 10, on the basis of Exhibits SOU-75 through 79; | 

b. The Examiner's conclusions in the second full patagraph 
atI.D. p. 12 and the third full paragraph at p. 13, primarily on the basis 
of CAB Opinion E-13254 and Southern's evidence, both as cited in para- 
graph 1, above; | 

2. Finding number 4 at I.D, pp. vi and 19 and the Examiner's 


conclusions at I.D. pp. 18-19, on the basis of Exhibits SOU -100 through 
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SOU-105, SOU-111 through SOU-113, and SOU-116; Southern's Brief to the 
to the Examiner of June 10, 1958, pp. 40-45; SOU-TB, pp. 4-5, and 
SOU-TE, pp. 2-4; Volume 1 of recurrent CAB Origin and Destination 
Surveys; and Sections 102 (a), (b) and (d) and 401 (g) and (j) of the 

Act; 

138453, Finding number 6 at I.D. pp. vi and 23 insofar as it 
recommends that Southern be required to stop at both Columbus and 
Albany, Ga., on all flights between Atlanta, Ga., and Tallahassee, Fla., 
on the basis of the Examiner's conclusions atI.D. pp. 22-23; current 
Official Airlines Guides; Exhibit SOU-70; pp. 143-147 of the Board's 
mimeographed opinion E-13254; and Southern's Brief to the Examiner 

of June 10, 1958, pp, 7-14. 


4, Finding number 7 at 1.D. pp. vi and 25 if and insofar as that 


finding recommends that "Southern serve Marianna, Fla, , on segment 5 


of Route 98 rather than on the newly recommended segment between 
Jacksonville and New Orleans, on the basis of the evidence cited by 
and conclusions of the Examiner at 1I.D. pp. 23-25; 

5. Finding number 8 (a) at I.D. pp. vi and 30, on the basis of 
Exhibits SOU-162 through 164; pp. 20-33 of Southern's Brief of April 
9, 1958 to the Examiner in regard to the expedited issues in this proceed- 
ing and the evidence cited therein; Petition and Application of National 
Airlines, Inc. of October 17, 1958, and Southern's""Answer"' of November 
3, 1958 in the above-styled proceeding and in Docket No. 9943, entire; 
the Examiner's Interim Initial Decision of May 28, 1958 in this proceed- 
ing and especially finding number 3 and pp. 18-32 thereof; Board Order 
E-13028, and especially pp. 3-6 and appended and adopted pp. 9-15 there- 


of; and Form 41 Reports of Southern; 
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6. Finding number 8(b) at I.D. pp. vii and 26-30 to the 
that such finding limits the certification of Southern to serve Eglin Air 
| 


Force Base to a temporary period of five years instead of finding that 


the public convenience and necessity requires Southern's permanent 
certification; in support of this exception, Southern relies nor evidence 
of record showing the volume of traffic and commercial revenues which 
Southern has developed during its operation at the Eglin Air Force Base 
pursuant to its existing exception authority, portions of the record show- 
ing the effect of such traffic upon Southern's financial condition and most 
important the extent to which its operations at Eglin have served the inter- 
est of the national defense as well as the needs of commerce ad the postal 
service; | 
13846 7. Finding number 9 atI.D. pp. vii and 32 and the conclusions 
in the fourth and fifth paragraphs at I.D. p. 32 on the basis of the con- 
clusions atI.D. p. 31 and CAB Opinion No. E-13254, pp. 10, 24, and 33; 
and relevant stipulated data regarding population, geographical location, 
airports and similar subjects; Southern's Form 41 reports; | 
8. Finding number 10 at I.D. pp. vii and 36 insofar as it fails 
to find that National Airlines, Inc. should be totally suspendedat Gulf- 
port /Biloxi (Gulfport/Biloxi to east, as well as to west) fora period of 


five years, on the basis of conclusions at I.D. pp. 31-36; Exhibits SOU- 


174 through 178, 366, 368, 369, and 452; Exhibit SOU-TB, pp. 8-9; pp. 


42-45 and 132 of the Board's mimeographed opinion No. B-13254; and 


Sections 102(a), (b) and (d) and 401(g) and (j) of the Act; 


9, Finding 11 (a) at I.D. pp.’ vii and 43 insofar as it fails to find 


that National Airlines’ service between Panama City, on the one hand, and 
Tallahassee, Valdosta, and Jacksonville, on the other, should be suspen- 


ded for a period of five years, on the basis of Exhibits SOU-157 through 
| 
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161 and 182 through 184; SOU-TB, p. 9 and Southern's Brief to the 
Examiner of June 10, 1958, pp, 44-47, 48-49 and 51-58; 
10, Finding 11 (b) at ILD. pp. vii and 43: 

a. Insofar as it recommends exclusive of Pensacola, Fla, 
from the recommended route, on the basis of Exhibits SOU-165 through 
169 and 181-184, and Southern's Brief to the Examiner of June 10, 1958 
pp. 44-47, 49-50 and 51-58; 

13847 b. Insofar as it recommends inclusion of Pascagula, Miss. 
on the route, on the basis of the material cited in Exception 6, above; 

c. Insofar as it recommends that Southern's service be 
authorized only one! round trip daily between New Orleans and Jackson- 
ville via intermediate points, on the basis primarily of Section 401 (e) of 
the Act; and 

d. Insofar as it fails to find that Southern should be granted 
the skip-stop authority over the route segment which it requested (South- 
ern's application assigned Docket No. 8854; Southern's Brief to the Exam- 
iner of June 10, 1958, pp. 10-11), on the basis of Exhibits SOU-181 
through 184; Exhibit SOU-TB, pp. 16-21; Southern's Brief to the Examiner 
of June 10, 1958, pp. 7-14; and CAB Opinion No, E-13254, pp, 143-148; 

ll, Finding 12 (a) (except insofar as Melbourne , Fla,, is con- 
cerned ), (b) and (c) at I.D. pp. vii and 50, on the basis of Exhibits 
SOU -200 through 248-B; Exhibits SOU-TA, pp. 3-4 and SOU-TB, pp. 
10-14; Southern's Brief to the Examiner of June 10, 1958, pp. 1-7 and 
58-69; 1.D., pp. 45-47; CAB Opinion No, E-13254, pp. 42-45 and 132 
and Section 102 of the Act; 


12. Finding 13 (a) atI.D. pp. vii and 55 and the Examiner's 


failure to find that - if St. Augustine is to receive service - Southern 


should serve the point between Gainesville and Jacksonville, Fla. , on 
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the basis of I. D. pp. 51-55 and the material cited in exception 10, 
above; | 

13. Finding 14 (b) (i) (ii) and (iii) at I.D. pp. viii and 63 et_ 
seq. insofar as the Examiner finds that Mackey's service ig required 
by the public convenience and necessity between any pair of points re- 
sulting from a combination of any two of the following cities: Fort 
Lauderdale, Orlando, West Palm Beach/Palm Beach and Miami, and 


insofar as the Examiner fails to find that any authorization for Mackey 


should contain a restriction against local service between any such 


pairs; in support of this exception Southern relies upon the material cited 
in Exception 11, above, and 26 below, | 
13848 14. | Finding 15 (a) at I.D. pp. viii, 79 and 82 and conclusions at 
I.D. pp. 78-79 on the basis of ILD. pp. 71-72 and 73-74; 
15, Finding 15 (c) at ILD. pp. viii and 83 insofar as there may 
be omitted therefrom the finding that Delta Air Lines, Inc. , should be 
also suspended between Meridian, Miss., and Birmingham, | Ala. , on the 
basis of Exhibits SOU -354 through 357 and SOU-364 through) 369-B; 
16, Finding 15 at I.D. pp. viii - ix, insofar as it fails to find that 
Southern should be authorized to operate directly between Meridian, Miss., 
and Mobile, Ala., on the basis of Exhibits SOU-366, 368 and 369, and 


Meridian Exhibit VIII, pp. 18, 19, 21; 


17, Finding 15 (f) at I1.D. p. ix insofar as it fails to)find that Hatties- 
burg and Laurel should be served through the same airport ion the basis of 
| 
| 


I.D. p. 76 and finding 15 (e); 


18. The finding following finding 15 (f) at 1.D. p. ix onthe basis 


of Section 401 (e) of the Act; 


19, The second finding following finding 15 (f) at I.D. p. ix - 


which finding is repeated at I.D. p. 83 - insofar as it finds ‘that Southern 


should be required to serve one intermediate point between Birmingham. 
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Ala,, and Atlanta, Ga., on the basis of Exhibit SOU-TB, pp. 20-21; 
Exhibits SOU-364 and 366; CAB Opinion No, E-13254, pp. 143-147; 
and Southern's Brief to the Examiner of June 10, 1958, pp. 7-14; 

20, Finding 17 (a) (i) insofar as it fails to find that Southern 
should be authorized to overfly all but one intermediate point between 
Atlanta and Memphis on Segment 6 of Route 98 provided that all inter- 
mediate points receive two round trips, on the basis of CAB Order 
E-13028; Southern's brief to the Examiner of June 10, 1958, pp. 7-14; 
and CAB Order No. E-13254, pp. 143-147; 

21. Finding 17 (b) at ILD. pp.ix, 87, and 92 on the basis of 
Exhibits SOU-311 through 320-B; SOU-TB, pp. 14-15; Southern's brief 
to the Examiner of June 10, 1958, pp. 71-73;1.D. pp. 4-7; and CAB 


Opinion No, E-13254, pp. 42-45 and 132; 


13849 22. Finding 6 atI.D. p, 92 on the basis of Exhibits SOU-303 


through 308 and SOU-318 through 320-B; SOU-TB, pp. 15-16; Southern's 
brief to the Examiner of June 10, 1958, pp. 71-73; and CAB Opinion No. 
E-13254, pp. 42-45 and 132; and 

23. Findings 19 and 20 atI.D. pp. ix-x, 125-126, and 129 on 
the basis of I.D. pp. 98-129; testimony and exhibits of Southeast; 
Sections 102 and 401 of the Act; Exhibits SOU-400 through 404-B; and 
Exhibit SOU-TE, pp. 5-6. 

In addition, Southern excepts to the Examiner's failure to make 
certain recommendations, as follows: 

24, Southern excepts to the Examiner's failure to recommend 
that Southern be granted liberalized operating authority on segment 1 
of Route 98 between Atlanta and Memphis and that Southern be authorized 
to provide one-stop service between terminals on segments within the 
area of this proceeding - subject to certain restrictions- on the basis of 


Southern's brief to the Examiner of June 10, 1958, pp. 7-14 and CAB 


Opinion E-13254, pp. 143-147. | 
25. Southern excepts to the Examiner's failure to find that 


Southern's existing segment 7 between New Orleans and Panama City 


- as recommended to be extended to the terminal Jacksonville, Florida, 
via intermediate points - be also extended to Melbourne, Florida on the 
basis of the evidence and reasons cited in Southern's brief to the Examin- 
er of April 9, 1958, pp. 20-33 and 38-41; Southern's “Reply Brief" to the 
Examiner of May 5, 1958; Southern's "Answer" of November 3, 1958; 
the Examiner's Interim Initial Decision, pp. 18-32, and the Board's Opin- 
ion No. E-13028, pp. 2-6. | 

26. In support of each of the foregoing exceptions, Southern relies 
in addition to the portions of the record to which specific reference is made, 
upon the Form 41 Reports filed by Southern and other carriers, upon all 
13850 matters of which the Board can take judicial notice including but not 
limited to information in Form 41 Reports and other filings with the 
Board by the carriers regarding re-equipment programs, acs all docu- 
ments and materials incorporated into this proceeding by reference pur- 
suant to Bureau Counsel's Stipulation dated February 27, 1957, upon all 
citations to the record contained in the pages of Southern's Brief to the 
Examiner cited hereinabove, upon pertinent parts of the record whether 
specifically cited or not, upon the relevant provisions of the Federal Avia- 
tion Act of 1958 and upon applicable judicial and Board decibions: 


Southern requests the opportunity to argue orally before the Board 


in support of these exceptions. 


| 
| 
Respectfully submitted, 


January 12 1959 


14158 (b) In addition, Southeast believes that local service to and 
from the smaller communities of Tennessee is needed just as much as 
similar service is needed to cities located in other states, and the 
smaller Tennessee cities are entitled, under the "use it or lose it™ 
policy, to demonstrate that they will support a local service. The 
Examiner correctly found that service to the smaller cities cannot be 
furnished without aaa If the Board finds that service to the smaller 
communities is required, then Southeast should be certificated to con- 
tinue to provide the service. 

ee 


14194 The Examiner found that the certificate to be issued to South- 


east should be conditioned upon prior divestiture of Southeast Airlines 
33/ 


control by Mason and Dixon Lines. a (I. D. 129) Southeast has stated 


on the record, and again states that it is willing to accept the certificate 
subject to such a condition. 

14195 The Examiner based his conclusion on the second proviso of 
Section 408(b) which he considers a complete prohibition against the 


power of the Board to approve control. In doing so, he failed to consider 


5/ He suggested the state, rather than the Federal Government, should 
subsidize such service. 


33/ The Examiner did not consider whether a finding could be made that 
domination of Southeast by Mason and Dixon may be consistent with the 
public interest, although the evidence shows that such control would be 
consistent with the public interest. (See Southeast's Brief to Examiner, 


34/ 
a recent Supreme Court case which indicates that, if the Board 
| 


desires, it can issue a certificate without requiring divestiture. This 


case, construing the Interstate Commerce Act, makes it clear that the 
Board does not have to apply the second proviso of Section 408 to appli- 


cations under Section 401 of the Federal Aviation Act. 


In the light of the cited Supreme Court case, there is no legal 


reason to require a divestiture by the Mason and Dixon Lines! of its con- 


trol of Southeast Airlines. 


34/ American Trucking Assos. v. United States, 355 U. Ss. 141 (1957). 
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14606 to the drive, determination and sheer grit of a small carrié¢r to do 
| 


a better job. Nowhere is credit given for the overwhelming endorsement of 
| 


the public of a long-needed service. Atno time and no point is any! value 

placed on the intangible factors that make one business succeed and another 
under apparently similar circumstances fail. 
| 


Southeast Airlines in all fairness should be certified for three 


years with full interstate benefits and full subsidy rights. Once this is done, 


it is my feeling that Southeast will become a dominant carrier in the local 
service field just as others have in the years to come, and the Board's 
| 
confidence will be fully rewarded in greater service to all the people in this 
| 


area of the United States. 


Thank you very much, gentlemen. 


Mr. Gurney: Thank you, Mr. Bomar. 

I must apologize for not putting on the record a statement to begin 
with that Chairman Durfee is in Florida holding a hearing on an eerident 
investigation case. | 
The Board will stand in recess now for ten minutes. 


(Short recess taken. ) 


Mr. Gurney: The meeting will come to order. 


It is the intention of the Board to recess at one o'clock and) 
reconvene at 2:30 each day of this hearing. 


All right, Mr. Ballard. Do you want any notice? 


Mr. Ballard: May I have five minutes' notice, Mr. Chairman, 


| 
x  &  & | 
| 
| 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


DOCKET 7038 ET AL. 


SOUTHEASTERN AREA LOCAL SERVICE CASE 


Decided: December 18, 1959 
Certificate of Southern Airways for Route 98 amended by 
(1) adding Anniston, Ala., as an intermediate point between 
Atlanta, Ga, and Gadsden, Ala., on segment one, and extending 


the segment beyond the intermediate point Tuscaloose, Ala. , to 


terminal point New Orleans, La., via intermediate points Selma, 


Ala. , Meridian. Laurel, Hattiesburg, and Gulfport/Biloxi, Miss., 
for a five-year period; 
(2) modifying segment four so as to authorize service between 
the terminal point Memphis, Tenn., the intermediate points 
Corinth, Tupelo, and Columbus, Miss., the alternate interme- 
diate points Jackson and Meridian, Miss., the intermediate points 
Laurel, Miss., Mobile, Ala., Pascagoula and Gulfport/Biloxi, 
Miss., and'the terminal point New Orleans, La., with the Colum - 
bus-Memphis and Mobile-New Orleans extensions and service to 
Meridian to continue in effect for a period of five years; 
(3) designating Panama City, Fla., as an intermediate rather 
than a terminal point of segment five, and extending the segment 
via Elgin Air Force Base, Fla. , to New Orleans, La., such au- 
thorization to continue in effect until June 15, 1961, and 
(4) authorizing service, for a period of five years, 

(a) between the terminal point Atlanta, Ga. , the intermediate 


points Huntsville, Dedatur, and Florence-Sheffield-Tuscumbia, 
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| 
| 
Ala., and the terminal point Memphis, Tenn., | 
| 


(b) between the terminal point Nashville, Tenn., the inter- 


‘mediate points’ Rockwood, Knoxville, and Morristown, Tenn. , 
| 


and the terminal point Bristol, Va. -Tenn, -Kingsport Johnson 
City, Tenn. ; | 
(c) between the terminal point Bristol, Va. ~Tenn. -Kingsport- 
Johnson City, Tenn. , the intermediate points Knoxville, 
Chattanooga, and Shelbyville -Tullahoma, Tenn.| and the 
terminal point Huntsville, Ala.; and 


(d) between the terminal point Nashville, Tenn.|, the inter- 
mediate points Florence -Sheffield-Tuscumbia, Ala. , Columbus 
and Jackson, Miss., and the terminal point New Orleans, La. 
Mackey Airlines authorized until August 20, 1961, to carry persons and 
property between the coterminal points Tampa and St. Petersburg, 
Fla., the intermediate points West Palm Beach-Palm Beach and 
Ft. Lauderdale, Fla., and the terminal point Miami, Fla. 
National's authority (a) to serve Melbourne, Fla., on Route 39 continued 


| 
for a further five-year period, and (b) to serve Panama City, Fla., 


on same route made permanent. 


Certificate of Eastern Air Lines for Route 10 amended to authorize serv- 


ice to St. Augustine, Fla. , as an intermediate point between 


Jacksonville and Daytona Beach, Fla,, for a period of five years. 
Eastern's authority to serve Ocala, Gainesville, and Melbourne, Fla. , 
on Routes 6 and 10, and to provide service between Orlando and 


Tallahassee on Route 10, made permanent. 


Delta Air Lines suspended at Selma, Ala., Hattiesburg, Miss., and 
| 
Meridian, Miss. (north-south only), during period Southern is 
authorized to serve such points where record shows transportation 


requirements of cities can be more adequately accommodated by 
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the better-timed and more frequent schedules which can be pro- 


vided by local service carrier serving area in which cities: are. 


located. 

National Airlines suspended at Gulfport; Miss., during period Southern 
is authorized to serve Gulfport as an intermediate point between 
Mobile and New Orleans. Improvement is Gulfport-New Orleans ; 
service, which can be accomplished by Southern, results in in- 
creased convenience for a considerably larger segment of the 
passengers generated at Gulfport than would be inconvenienced by 
the loss of National's single-plane service to points east of 
Gulfport. 

Eastern Air Lines suspended at Dothan, Ala., on Route 5 during period 
Southern is authorized to serve Dothan as intermediate point be- 
tween Atlanta and New Orleans where few passengers inconve- 
ienced by trunkline suspénsioh. service by two carriers between 
Dothan and Atlanta not required to serve needs of traveling public, 
Eastern's participation in the market is substantially less than 
Southern's and additional traffic available to Southern as a result 
of Eastern's suspension will enable Southern to provide new service 
benefits for Dothan at less cost to the Government. 

Eastern Air Lines" authority to serve between Florence-Sheffield-Tus- 
cumbia, Ala. (Muscle Shoals), on the one hand, and Atlanta, Ga., 
and Memphis, Tenn., on the other hand, on Route 10 suspended 
during period Southern authorized to serve Muscle Shoals as an 
intermediate point between Atlanta and Memphis. East-west 
service at Muscle Shoals by both Eastern and Southern would not 
be economic; no passenger inconvenience will result from sus- 


pension of Eastern's east-west local service since trunkline provides 
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: 


no single-plane service which will not be replaced by Southern; 


Southern will be able to offer new service benefits for Muscle 


Shoals at less cost to the Government as a result of Eastern's 


suspension, 


Suspension of Eastern at Albany, Ga., not required where a relatively 


large number of travelers to and from Albany would be inconven- 
ienced by loss of single-plane and nonstop service provided by 
that carrier to Florida points, and Southern would not provide 


any new service benefits for Albany passengers. 


Board finds Southern properly an applicant for local routes to be awarded 


in Tennessee; Examiner's contrary conclusion, based on finding 
that Southern abandoned its applications proposing Tennessee 


service because of carrier's failure to prosecute applications 
| 


affirmatively, is erroneous; Southern throughout proceeding 


took position that it would be willing to provide service in Tenn- 


essee if Board finds local air service required; such action does 
| 
not constitute withdrowal of applications or demonstfate that 


Southern is an "unwilling" carrier within meaning of Act; prayer 


| 
for general relief in Southern's applications proposing local 


air service in Tennessee affords sufficient basis for consideration 
| 


of Southern as applicant for any routes to be awarded in Tennessee 
within standards of Civil Aeronautics Board v. State Airlines. 
Southern selected over Southeast to operate Tennessee routes where record 
shows that Southern would be able to provide greater service 
benefits to the traveling public and at less cost to the Government 
than could Southeast; new routes in Tennessee integrate both opera- 
tionally and trafficwise with Southern's existing system; carrier 


able to utilize beyond area traffic to support greater frequencies 


for benefit of on-segment cities, and would convinience more 
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beyond-segment passengers. 

Aside from fact that Southeast could provide no beyond-segment benefits, 
would have no backup traffic support, and would require substan- 
tially more ‘subsidy support, record fails to show that Southeast 
divorced from Mason and Dixon Lines, as a condition to certifica- 
tion, is fit and able within the meaning of Section 401(d) (1) of 
the Act to perform the services for which it is requesting certi- 
ficate authority under section 401 of the Act. Control of South- 

15041 east by surface carrier also derogates against its selection. 

Pertinent considerations also favor choice of Southern rather than Pied- 
mont or Trans-Texas as carried to operate Tennessee routes; 
Southern would have operational advantage and could provide 
beyond service benefits for a greater number of passengers than 
could either Piedmont or Trans-Texas. Fact that Piedmont 
presently operates the Knoxville-Tri-Cities leg of the new Tenn- 


essee routes is an advantage in its favor, but is outweighed by 


importance!of factors favoring selection of Southern. 


Southern's Knoxville-Tri-Cities flights subject to long-haul restriction 
to protect Piedmont's service in that market. 

Decision on proposals for service in western Tennessee deferred until 
decision is reached in Piedmont Local Service Area Investigation, 
Docket 5713 et al., where record indicates that present certifica- 
tion of any of applicants would in all probability preclude, as a 
matter of econimic fact, Lake Central from receiving authority 
to serve western Tennessee when its excluded application for 
such authority is before the Board for decision. 

Although a carrier, whose application for route authority has been ex- 
cluded by the Board's consolidation Order, and who maintains 


that its rights under the Ashbacker doctrine have been violated, 
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has the burden of establishing a claim of mutual exclusivity, 
absence of exhibit material or other evidence by carrier in 
support of such claim does not necessarily mean that the 
Asbacker claim fails; Lake Central entitled to rely on evidence 
in record submitted by other parties in support of it$ mutual 
exclusivity claim. | 
Continuation of Southern's authority to provide local air service over 
an Atlanta-Huntsville-Memphis route required for a further five- 
year period in order to meet growing military travel requirements 
at Huntsville; Decatur and Muscle Shoals added to route where 
record indicates Southern's service will meet important public 
needs, little circuity involved in including these points on 
Atlanta-Memphis route, and traffic generated at both Decatur 
and Muscle Shoals will add strength to carrier's Huntsville - 
Memphis operation. | 
Eastern's request for certificate in lieu of exemption authority to 


provide direct Huntsville-Atlanta service denied where record 


indicates national defense needs at Huntsville do not require un- 


economic duplicating service by both Southern and Eastern; addi- 


tional traffic made available to Southern by permitting Eastern's 
temporary nonstop authority to expire will provide substantial 
savings in cost of Southern's service to Huntsville, thus afford- 
15042 ing additional benefits to the public. | 
Eastern's contention that it should be considered as an applicant for 


Huntsville-Memphis authority by virtue of its "catch-all" clause 
| 


in its various consolidated applications rejected; Board by order 


specifically excluded Eastern's application in Docket 8529 re-~- 
| 


| 
questing Chattanooga-Memphis authority via Huntsville and Muscle 
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Shoals from this proceeding; therefore, Examiner properly 
refused to consider Eastern as applicant for Huntsville-Memphis 
service. 

Southern rather than Eastern or National selected to serve Eglin Air 
Force Basel, Fla., considering predominantly local and feeder 
character of military traffic at Eglin, which can be better served 
by Southern Southern has served Eglin since 1957 and its service 
has been favorably accepted; overall public benefits flowing from 
Southern's selection greater than would result from choice of 
either Eastern or National. Certification of either Eastern or 
National in addition to Southern would unnecessarily increase 
Southern's subsidy requirement without sufficient offsetting 
benefits. 

Examiner properly excluded Trans-Texas' proffer of evidence in support 
of aproposed route between Little Rock, Ark., and Atlanta, Ga. 
where Board by order had excluded the question of need for such 
a route from the scope of instant proceeding. 

As a general rule, Southern will have skip-stop authority on new routes 
as well as over existing routes within the area of case, in con- 


formance with the principles and for the reasons set forth in the 


Seven States Area Investigation, bearing in mind the needs of the 


various points involved in the present proceeding. 
New local service authorizations subject to "use it or lose it" policy 

adopted by the Board in Seven States Area Investigation. 
APPEARANCES: 

Same as in'the Initial Decision, and in addition the following: 

Albert F. Grisard for Lake Central Airlines, Inc. 

E. Cary Nall for the City and Chamber of Commerce of Birmingham, 


Ala. 
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Waldo E. Rasses for the City of Clarksville, Tenn. 
J. Leslie Doss, Jr., for the City of Decatur, Ala. 
Glenn E. Taylor for the City of Dothan, Ala. 


C. E. Landrum for the Greenville Chamber of Commerce, 


Greenville, Miss. | 


Lee Bonner for the City and The Chamber of Commerce of 
Jackson, Miss. | 
H. Marvin Parsons for the City and Chamber of Commerce of 
Kingsport, Tenn. | 
Ethridge B. Copeland, Jr., for the Twin Cities of Alcoa and 


Maryville, Tenn. 


Houston M. Minniece for the City of Meridian, Miss. 


C. A. Moore for the Mississippi Aeronautics Commission 
James Kirby and D. L. Lnasden for the City and Chamber of 
Commerce, of Nashville, Tenn. : 

James. L. Highsaw, Jr., for the Greater Pensacola Chamber of 
Commerce, Pensacola, Fla. 


Hammond Fowler for the City and Chamber of Commerce of 


Rockwood, Tenn. 


George McCanless for the State of Tennessee, 


Charles F. Johnson for the City and Chamber of Commerce of 
| 


Thomasville, Ga. | 
Seymour S. Owens for the City of Tifton, Ga., and the Tift 
County Chamber of Commerce. : 
R. C. Robertson for the City of Tullahoma, Tenn. | 
Robert D. Fry for the City of Union City, Tenn. | 
H. T. Amon, Jr., for the City of Valdosta, Ga., and the Lowndes 


County Chamber of Commerce, 
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weeeaee Mockey, new domestic route. 


% Points suspended on Deltas Route 24. 
Eastern Air Lines suspended at Dothan on Route 5. West Paim Beach- Paim 


.Eostern Airlines’ authority to serve Muscle Shoals between 
Atlanta ond Memphis on Route 10 suspended, 


Guifport, Miss. suspended on National's Route 39. 


Point temporarily authorized for service by Eastern on its 
Route 10 between Jocksonville and Doytona Beach. 


USCOMM-DC-2520). 


293-A 


15047 OPINION 
BY THE BOARD: | 

This proceeding was instituted by the Board to determine the need 
for new and improved local air service in six states in the SSerneaecern 
area of the United States, RAM eee Florida, Georgia, Louisi- 


ana, Mississippi, and Tennessee, Consolidated herein are applications 


by Eastern Air Lines, Inc. (Eastern), Mackey Airlines, Inc. (Mackey), 


National Airlines, Inc. (National), Piedmont Aviation, Inc. (Piedmont), 
n | 


Southeastern Aviation, d/b/a/ Southeast Airlines (Southeast), Southern 


Airways, Inc. (Southern), and Trans-Texas Airways (Trans-Texas). 
| 


Also involved in this proceeding are issues relating to (1) suspension or 
2/ 
termination of trunkline services at various points throughout the area; 


(2) nonstop or skip-stop authorizations to be granted to the local service 


applicants; and (3) the need for air service at certain cities not served by 
3/ | 


any air carrier, 


15048 After due notice a public hearing was held at Atlanta, Ga., and 
| 


at Washington, D. C., before Examiner Paul N. Pfeiffer. | 


I/ Orders E-11519, &-11821, and E-12046, dated July 2, 1957, 
September 26, 1957, and December 23, 1957, respectively, 

2/ The authority of Eastern to serve Albany, Ga., on Route 10, 
Dothan, Ala., on Route 5, Gainesville, Ocala, and Vero Beach on Routes 
6 and 10, Florence-Sheffield- Tuscumbia, Ala., (Muscle Shoals) on Route 
10; the authority of National to serve Marianna, Panama City, and Talla- 
hassee, Fla., on Route 39, Valdosta, Ga., and Gulfport, Miss., on Route 
39; and the authority of Delta to serve Selma, Ala. ,and Hattiesburg and 
Meridian, Miss., on Route 24, 

3/ The Board instituted an investigation to consider the need for 
air service at the cities of St. Augustine and Leesburg, Fla), » Thomas- 
ville, Douglas, and Tifton, Ga., Pascagcula, Moss Point, Ocean Springs, 
and Corinth, Miss. 


4/ 
The Examiner has issued his Initial Decision recommending the award 


of a substantial number of local service routes in the area encompassed 
by this proceeding, as well as the suspension of trunkline service in 
favor of local service carriers at several points. — 

Exceptions to the Initial Decision, and briefs in support thereof, 
have been filed with the Board.” Oral argument having been heard by 
the Board, the case now stands submitted for decision. 

Upon consideration of the entire record and the contentions of 
the parties, we have reached shomwhat different conclusions from those 
of the Examiner with respect to many of the routings to be awarded. We 
also differ to some extent with the Examiner's conclusion regarding the 
question of trunkline suspensions in this area. Nevertheless, we do agree 
with many portions of the Initial Decision. Those portions of the Initial 
Decision with which we agree and adopt as our own, except as modified 
herein, are attached hereto as Appendix C. 


15049 As a result of our decision herein, the State of Tennessee will, 


for the first time, be afforded a federally certificated local air service, 


Thus, Southern Airways will be awarded a Nashville - Tri-Cities route 
(via Rockwood, Knoxville, and Morristown), a Tri-Cities - Huntsville 


route (via Knoxville, Chattanooga, and Shelbyville/Tullahoma), and a 


47 At the request of the Defense Department, an intervenor in 
this proceeding, expedited consideration was given to the need for 
improved air service to meet national defense need at Huntsville and 
Anniston, Ala., Melbourne, and Eglin Air Force Base, Fla. The 
Initial Decision on the military aspects of this proceeding was issued 
on May 28, 1958, following the hearings in this proceeding. The 
Board's decision on this phase of the proceeding was issued on Sept- 
ember 29, 1958 (Order E-13028). 

5/ A summary of the new routes, as well as the trunkline 
suspensions, recommended by the Examiner are set forth in Appendix 
A attached to this opinion. 

6/ The many exceptions, briefs, and statements of position 
which have been filed with the Board are listed in Appendix B. 


| 
295-A | 


Nashville-New Orleans route (via Muscle Shoals, Ala., and Columbus 
and Jackson, Miss.). In the area between Atlanta, Memphis, and New 
Orleans, Southern's route system will be modified and enlazged so as 
to give the carrier access to new markets and to improve its existing 
route structure. In this connection, Southern's Atlanta-Huntsville- 
Memphis route is being renewed for a five-year period, and Muscle 
Shoals and Decatur are being added as intermediate points; Southern's 
service is being substituted for trunkline service at Hattiesburg, Selma, 
and Meridian (north-south only); Southern's Columbus-Mobile segment 
is being extended into New Orleans and Memphis, with Corinth, Tupelo, 
Pascagoula, and Gulfport/Biloxi added as intermediate points; Southern's 
Atlanta-Panama City/Eglin segment is being extended to New Orleans; 
and the carrier will receive liberalized skip-stop authority pver these 
segments. | 
The details of these as well as other new services being awarded 
in this proceeding will be discussed hereinafter. We believe our action 


will provide an integrated pattern of local air service in the area under 
| 
consideration, afford substantial benefits to the traveling public, and 

| 
contribute to the economic development of the southeastern area of the 


United States. 


15050 SERVICE IN TENNESSEE 


Several proposals were made to provide local air service in the 
7 | 
State of Tennessee. The Examiner recommended that Southeast be 


certificated to provide local service in Tennessee on a nonsubsidy basis 


7/ Carrier applications consolidated herein incl those by 
Piedmont, Southeast, Southern, and Trans-Texas. 
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8/ 


for a period of three years over the following route segments: _ 


(a) between the terminal Tri-Cities (Johnson City 
Kingsport-Bristol), the intermediate points 
Morristown, Knoxville, Chattanooga, Tullahoma, 
Shelbyville, Nashville, Clarksville, Paris, Union 
City, Dyersburg, and the terminal Memphis; and 

(b) between the terminal Memphis, the intermediate 
points, Jackson, Nashville, Knoxville, and Morris- 
town, and the terminal Tri-Cities. 

In reaching his decision, the Examiner found that in view of 
Southeast's favorable traffic experience at Tri-Cities, Knoxville, 
Chattanooga, Nashville, Jackson, and Memphis, local air service is re- 
quired between Memphis and Tri-Cities via Jackson, Nashville, Chatta- 
nooga, and Knoxville on a service-rate basis. As to the remaining } 

9 
cities which had been proposed for inclusion on a local service route, 
the Examiner determined that because of the limited traffic which could 
be expected to be generated by the smaller communities, the lack of 
isolation, and the extremely high cost which would be required on the 
part of the Federal Government for support of service to these commu- 
nities, their certification on a federally-subsidized local service air 
route was not warranted. However, in view of the fact that Southeast 
was being awarded a route in Tennessee on a nonsubsidy basis which 
would provide local service to the larger communities in the State, the 
Examiner determined that it would be appropriate to certificate, on a 
nonsubsidy, permissive basis, the smaller cities for which Southeast 
applied. 

87 As to the applications of Piedmont, Southern and Trans-Texas to 
‘Serve points in Tennessee, the Examiner recommended deferral of 
such applications for a period of three years, or until Southeast sur- 
renders its certificate, whichever shall be first. 


9/ Tullahoma, Shelbyville, Clarksville, Dyersburg, Union City, 
Morristown, and Paris, Tenn. 
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| 
In this way, the Examiner stated, if Southeast desires to render service 
to these points and is successful in obtaining Tennessee Pepslaeet of such 
service, the carrier's route system would have the benefit of certificated 
authority so that it could enter into interline agreements with other air 
carriers. 20 The Examiner also found that if at the end of a three-year 
period Southeast had not successfully worked out ist financial porblems, 
the need for local air service for the area should be reexamined. 


15051 Numerous exceptions have been filed to the Examiner's findings 


| 
on local air service in Tennessee, Trans-Texas excepts to the denial 


of its application; Piedmont and Bureau Counsel contend that Piedmont, 
rather than Southeast, should be certificated over a Tri-Cities-Memphis 
routing; Southeast and the many cities in Tennessee who were parties to 
the proceeding, as well as the Tennessee Aeronautics Commission and 
the Tennessee Public Service Commission contend that Cities in Ten- 
nessee as in other states, are entitled to local service on a Federally 
subsidized basis, and that the Examiner's suggestion for state subsidy 
support of the airline is not only discriminatory, but is prohibited by the 


constitution of the State of Tennessee; Southeast and Knoxville claim 


that Huntsville should also be included on the proposed route; Oak Ridge 


and Crossville urge their certification as intermediate points; the 
| 


Tennessee Aeronautics Commission objects to the exclusion of Cookes- 
| 
ville, Crossville, and Rockwood; and Lake Central claims that the 


award of local service routes in western Tennessee without contem- 
| 
15052 poraneous consideration of its application for similar author- 


ity would violate the Ashbacker doctrine. | 
We cannot agree with the Examiner's conclusion that subsidized 


107 For purely intrastate service no Federal certificate of public 


Convenience and necessity is necessary. 
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local service is not required for Tennessee. In view of the Examiner's 
findings regarding the benefits resulting from the proposed service, we 
can see no justification for applying the public convenience and neces sity 
standards which we have followed in determining local service needs in 
other states any differently in the State of Tennessee. We see no reason 
to depart from our usual practice here, and thereby single out Tennessee. 
for discriminatory treatment. 

While the larger cities in Tennessee receive trunkline service 
from serveral carriers, there is practically no Federally certificated 
local air service within the State eee! The record leaves little 
doubt that strong intrastate ties exist and that many smaller, but impor- 
tant, urban areas require faster and more convenient means of trans- 
portation to and from the larger metropolitan centers to accomodate 
and foster their growing economic needs. Memphis, Nashville, Knox- 


ville, and Tri-Cities all submitted extensive evidence indicating their 


need for the type of short-haul commuter service within the State which 


is characteristic of local or feeder carriers but not readily available 
with the schedules provided by trunkline carriers as part of their 
long-haul flights. Tennessee has had a significant population and eco- 
nomic growth in the past several years, and many of the smaller cities 
throughout the State are becoming highly industrialized,thus increasing 
their need for better and more rapid transportation facilities. At the 
same time, rail service to many of these communities is either being 
Tl7 The only local air service in Tennessee consists of Piedmont's 
T00 mile Knoxville-Tri-Cities extension; Ozark's 54 mile segment 


between Clarksville and Nashville; and the small Tennessee extension 
by Southern and Trans-Texas into Memphis. 
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15053 drastically curtailed or entirely eliminated. As a.conse- 

quence, many cities in this area must rely on either inconvenient 

and time-consuming bus service, or private automobile, for the 
accommodations of their business and recreational travel. In the 

modern business world, this type of transportation is not properly 
adaptable to the needs of industrial and commercial enterprises and 

their future development. We agree with the contentions of the Tennessee 


cities and the Aeronautics Commission of that State that air service 
would provide substantial public benefits and is necessary if the poten- 
tial of the State as a growing industrial area is to be fully réalized, 

In this setting, the questions to be resolved relate primarily to 
what basic local air routes should be established in Tennessee, what 
points should be included on the routes, and what carrier should be 
selected to provide the local air service we find required. 


After reviewing the record in this proceeding, we find that the 


public convenience and necessity require the establishment of local 
service routes (1) between Nashville and Tri-Cities (Johnson City- Kings- 
port-Bristol) via the intermediate points Rockwood, Knoxville, and 
Morristown; and (2) between Tri-Cities and Huntsville via Knoxville, 
Chattanooga, and Shelbyville/Tullahoma. We also find that Southern 
should be selected to provide the required service over these routes. 
15054 Nashville-Tri-Cities | 

Nashville, Tri-Cities, Knoxville, and Chattanooga, have shown 
by their recent use of Southeast's service, that the provision of local 


service, in addition to the trunkline service available at most of these 


points, is required and will be well patronized. The traffic figures 


submitted by Southeast show that its monthly enplaned passenger 


traffic for these cities during November 1958 amounted to 1344 for 


Nashville; 651 for Tri-Cities; 759 for Knoxville; and 609 for Chattanooga. 
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This sizeable volume of short-haul traffic produced by these cities 


is impressive, and is indicative of the need for local air service. 
Nashville, as the capital and the financial center of Tennessee, 

one of its largest cities, and an important gateway for trunkline connec- 

tion for beyond area travel to the north and northeast, concededly has 

a strong community of interest and exchange of traffic with other 

Tennessee cities sas contribute strength to any local service 


route in Tennessee. Tri-Cities (Bristol, Johnson City, and Kingsport) 


with a 1957 population of over 95,000, is located in one of the fastest 


growing industrial areas in the State and is a substantial generator of air ' 
13 
traffic, with a demonstrated need for single-plane service to Nashville. 


Knoxville, as the site of the University of Tennessee, the home 
of the Tennessee Valley Authority, and an important convention city, 
attracts students, visitors, and businessmen from all over Tennessee 
as well as from neighboring states. In addition to serving the City of 
Knoxville and its trade area, the Knoxville airport accommodates the 
15055 travel needs of the important Atomic Energy installations at 
Oak Ridge (pop. 30,000), some 15 miles away. The city presently 
recieves service by Piedmont, Capital, American, and Delta in addi- 
tion to Southeast. The witness from Knoxville, in supporting the authoriza- 
tion of additional local air service for that city, testified as to the partic- 


ular need of Knoxville for more commuter service to the State Capital at / 
14/ 15 
Nashville (Tr. 1214) and to the TVA offices located in Chattanooga, 


I27 The record shows that during the first eight months of 1958, South- 
east generated 26.9 daily passengers at Nashville. 

13/ In November 1958, Southeast carried 544 passengers or about 18 
daily passengers between Tri-Cities and Nashville. 

14/ In November 1958, Southeast carried 755 local passengers between 
Knoxville and Nashville (Ex. SA-1205). While American schedules three 
and one-half daily round trips between Knoxville and Nashville with Convair 
and DC-6 aricraft, these flights are not essentially geared to local needs 
but are part of the ‘carrier's long-haul flights. (Official Airline Guide for 
August 15, 1959, Quick Reference Edition. ) 

15/ Southeast's Exhibit SA-1265 shows that about 10 passengers a day 
were exchanged between Tri-Cities and Chattanooga in November 1958. 
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It was explained that the administration and operation of TVA facilities 
at widely separated points required fast and dependable short -flight 
service permitting round trips to be completed in a single day. Close 
supervisory contact with TVA plants in the Muscle Shoals area is main- 
tained by the Knoxville headquarters where frequent travel is required 
but commercial air service is inadequate and neater 

15056 With respect to Rockwood and Morristown, we believe these points 
have demonstrated their need for air service and that their inclusion for 
an experimental period on the Nashville-Tri-Cities route we erelawarding 
is warranted. The Rockwood area (including Rockwood, Kingston, Harri- 
man, and Midtown), with a 1958 estimated population of nearly 27, 000 
ere primarily an industrial and major recreational area 
with a healthy and growing economy. Because of the lack of airport 
facilities, the city presently has no air service. But the city has indicat- 


ed its need in the near future for convenient passenger, express, and air 


mail service in order to further its economic development. Ro¢kwood is 


located some 65 miles from the airport at Knoxville, its nearest! source 
of air service, which requires driving time of no less than two hours 
over one of the most heavily traveled highways in the State. While the 
airport which would serve these 27,000 inhabitants is not yet ready for 


commercial operations, Rockwood, on brief, has indicated that plans are 
| 


16/ In establishing a Nashville-Knoxville-Tri-Cities route, we recognize 
fhat there is no need for the operation of an additional local service carrier 
operating three daily round trips. However, we find the duplication involved 
between these points is warranted in order to permit Southern to satisfy 
Knoxville's indicated need for local and commuter service to other Ten- 
nessee cities and to add important traffic support for the operation of the 

new Tennessee routes. In order to prevent any undue diversion of Piedmont's 
traffic between Knoxville and Tri-Cities, we will prohibit Southern from 


offering turnaround service between these points. 


17/ While the Examiner found that the small Rockwood population made 

it apparent that substantial use there would not be made of local jair 

service, it is noted that the Examiner, in considering the needs of many 
communities in Tennessee, relied for the most part, on 1950 population 
figures, However, the record shows that, due largely to the rapid indus - 
trial development which has taken place throughout the State in recent years, 
the population of many of these cities has increased substantially since 

1950. Moreover, the size of the cities themselves is not necessarily the 
total population to be served at the proposed stop. Many of these cities 
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under way for the construction of a modern airport fully meeting the 
requirements of the Federal Aviation Agency for certificated service. 
The city predicts that when air service can be provided, it will 

enplane more than the required five passengers a day standard announc- 
ed in the Seven States Case if it is given the opportunity. 

The inclusion of Rockwood as an intermediate point between 
Nashville and Knoxville on the new Nashville-Tri-Cities route would 
require little additional route mileage, since the city lies practically 
on the direct line of flight between Nashville and Knoxville. We find 
that Rockwood should be given an opportunity -- on a use it of lose it 


basis -- to demonstrate the use which will be made of its new service. 


Morristown, with an estimated 1958 population of about 18,000, 
18/ 


is a prosperous and growing industrial community. The city has no 
air service or rail passenger service. It is located about 55 miles from 
the Knoxville airport, its closest air source, and about 75 miles from 
Tri-Cities, with which it has an indicated community of interest. Based 
on a business traffic survey, it was estimated that the city would enplane 
over 500 passengérs a month if commercial air service were available. 
Taking into consideration the substantial time-saving and greater con- 


venience of air over bus travel, the economic growth and development 


7 


demonstrated by Morristown, and the little circuity involved in serving it 
on the Nashville-Tri-Cities route, we believe the city should be afforded 


a chance to demonstrate whether sufficient use will be made of air service 
19/ 
to warrant the cost of such service to the Government. 


77 Cont: are trade centers for the surrounding communities which 
would also be served by the airport at the certificated point. Thus, 

it is appropriate to consider as potential air users the total population 
of the surrounding trade areas having access to the airport and not just 
those residing within the corporate limits of a city proposed for service. 
18/ Between 1947 and 1954, the number of manufacturing employees 
increased by 83%. The effective buying income of Morristown in 1956 
was $4,394 per family. 

at the Morristown airport is scheduled for 


9 
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15058 We anticipate that this route, on the basis of two round trips 
a day and taking into account the close integration of the Nashville- 
Tri-Cities segment with the other routes to be operated by Southern 
in this area, will serve some 18,000 passengers during the initial 
year of operation. Total commercial revenues should amount to 
about $249,000 against operating costs of $442,000 leaving a breakeven 
need of $192,000 or including return on investment and taxes, total 
subsidy mail pay of approximately $211,000 (See Appendix D,) We are 
satisfied that the need of this area for local service and the benefits 
which will be derived from the new service more than justify the cost 
to the Federal Government for giving Tennessee an experimental local 
air service. | 
Tri-Cities-Huntsville | 
Our award of a Tri-Cities-Huntsville segment is predicated upon 
a substantial showing of a need for a routing between Tri-Cities and Hunts - 


| 
ville via Knoxville, Chattanooga and Shelbyville/Tullahoma. there is 


every reason to expect that such a route will convenience a sizeable seg- 


ment of the traveling public and provide significant public benefits for 


the on-segment cities. This new route by crossover schedules at Knox- 
ville and Huntsville, So7"* its integration with Southern's new Atlanta- 
Memphis segment _ will give Tri-Cities, Knoxville (including Oak 
Ridge), and Chattanooga access to the Huntsville and Muscle Shoals 

area to accommodate the mutual interests shown to exist between these 
points, The new Sperry-Farragut plant at Tri-Cities, with its common 
defense interests with the Redstone Arsenal at Huntsville, will benefit 
15059 from the new service, while the TVA facilities at Knoxville and 
Chattanooga and the Atomic Energy installations at Oak Ridge will now 
have a more convenient and less soa service than they now enjoy 


to Muscle Shoals and Huntsville areas. Chattanooga also will have 


EEE 


20/ See pp. 48-61, infra. 


21/ The record shows that because of the lack of direct Ant. the 
TVA operates its own plane between Muscle Shoals, AE and 
Knoxville (Tr. 476). 
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direct service to Tri-Cities with which, as a large manufacturing 


center, it has economic ties. Single-plane service will be available 
between Tullahoma and Huntsville and between Chattanooga and Tulla- 
homa, and the national defense interests at Tullahoma will thereby be 
convenienced as urged by the Department of Defense. Shelbyville 
will receive its first air service. Since Huntsville is,also an inter- 
mediate point on Southern's Atlanta-Memphis route, the Tri-Cities- 
Huntsville route would permit the carrier to integrate its flights so 
as to offer improved service between most of the Tennessee cities here- 
in certificated for service and Memphis. 

While the Examiner found that Shelbyville/Tullahoma would 
not generate sufficient traffic to warrant inclusion on a local service 
route on a subsidy basis, we view the evidence with respect to these 
cities with more optimism. Tullahoma is primarily an industrial 
city showing a rapid ears economic development and is 
an important contributor to the national defense. It is the site of the 
well-known Arnold Engineering Center designed to test aircraft and 
missiles, employing over 3,000 people and representing a Government 
investment of over $300 million dollars. The strong ties between 
Tullahoma and Huntsville are reflected by the fact that during 1957 
15060 approximately 50% of the wind tunnel activity at this center was 
utilized in the testing of the Jupiter missile manufactured at Huntsville. 
The record shows that the testing of the Huntsville ballistic missile 
program by the Arnold Center will expand in the future, indicating 
that the common interests and need for travel between. these two im- 
portant militart facilities will continue. The Department of Defense 
emphasized the importance of the Arnold Center to our national defense 


22), The population of Tullahoma jumped from 7500 in 1950 to an 
estimated 14,000 in 1958. 


| 
| 
: 
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and testified to the urgent need of providing Tullahoma with com 


| 23/ 


mercial air service having interline connections with trunk carriers. 
i 


Bureau Counsel also supports the inclusion of Tullahoma on a local 
| 


service route and estimates that the city would generate at least some 
i 


| 
3500 passengers during the first year of operation. 


In addition, Shelbyville will contribute to the traffic flow 
which can be expect2d to move over this routing. Shelbyville too is 
primarily an industrial city with an estimated 1957 population|of nearly 
15,000. It is the center of the pencil-producing industry in the United 
States and the site of many large manufacturing concerns with nation- 
wide markets having substantial travel needs. It has no rail pas- 
senger service and inadequate bus service and lacks public transporta- 
tion of any kind to many of its primary travel markets. | 

Based on the above considerations, we find that the bene- 
fits accruing to the national defense as well as to the uence 
development of the cities of Shelbyville and Tullahoma require their 


24/ 
15061 inclusion on the Tri-Cities-Huntsville route. _ 


| 
23/ See Department of Defense Brief, p. 6. | 
24/ Shelbyville objects to its dual designation with Tullahoma and 
Claims it is entitled to service through its own airport. However, 
we believe that the close proximity of Shelbyville to Tullahoma and 
the present uncertainty as to the amount of use which the city} will 
make of such service, minimizes the former's need for separate air 
service, The expense entailed in making a separate stop at Shelby- 
ville on the sam e flight that serves Tullahoma would under the cir- 
cumstances make the cost of serving both cities too high. Since there 
is no way to predict which city will generate the most traffic,| we be- 
lieve designating both cities as an intermediate point to be served 
through a single airport to be chosen by the carrier will permit better 
service for both cities at a more reasonable cost. | 
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With respect to the traffic which we anticipate will be bene- 


fited by this new service, we estimate that some 25,000 passengers, 


or an average of approximately 8 passengers per flight, will be carried 
25 


over this route during the initial period of operation. _ On this basis, 
we anticipate that the carrier will obtain commercial revenues of 
about $351,000 against operating expenses of approximately $632,000, 
leaving a breakeven need of Soe or a ratio of breakeven need 
to commercial revenue of 0. 30. While the cost of providing serv- 
ice over this new route is sizeable, we are satisfied that the public 
benefits accruing from the new service more than justify its cost to the 
Government. Although we are optimistic concerning the future growth 
of this area and the ultimate success of the new air service we are 
awarding in Tennesses, a certain testing period is necessarily required 
to determine whether sufficient use is being made of the service to 
justify its cost, Accordingly, we will limit the authorization of the new 
Tennesses routes to a five-year period. 
15062 Western Tennessee 

Lake Central contends that the award of routes in west 
Tennessee without contemporaneous consideration of its application in 
Docket 8561, involving similar pe a would violate the Asbacker 
see 


TT 


25/ We are assuming two round trips a day, with one of the flights 
being extended beyond Huntsville to Memphis. 


26/ Including return on investment and taxes, the total subsidy mail 
pay required would total about $311,000. See Appendix Efor a detailed 
analysis of our estimated cost of this route. 


27/ Lake Central's application in Docket 8561, requests, inter alia, 
authority to provide service between Memphis, Jackson, Nashville, 
Clarksville, Paris, Union City, and Dyersburg. 


28/  Ashbacker Radio Corp. v. F.C.C. 326U.S., 327 (1945). 


! 
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Similar contentions were made by Lake Central at, the time 


the consolidation order in this proceeding was adopted by the Board 


29/ 


and again on reconsideration of that order. The Board concluded 


therein that Lake Central's application was not mutually exclusive with 
those of other applicants consolidated in the proceeding, and that the 
grant of the other applications would not preclude the grant of Lake 
Central's application, The Board recognized in those orders, how- 
ever, that such determination was a preliminary and Secteine conclu- 


sion, and that Lake Central would have a full opportunity at the hearing 


to present evidence with respect to its claim of mutual exclusivity and 


could renew its request at the close of the proceeding based upon the 
30/ 
evidence presented. 


The Examiner concluded that since Lake Central did not 
| 


appear at the hearing and did not present any evidence to establish 
mutual exclusivity of its application or submit its witnesses or written 
evidence for cross-examination as required by the Board, Lake Central 
15063 failed to establish mutual exclusivity and was not entitled to 
contemporaneous consideration of its excluded application for service 

| 


29/. Orders E-11519 and E-11821, adopted on July 2, 1957, ‘and 
September 26, 1957, respectively. 

| 
30/ The Board stated in part: ‘Lake Central rights can be pro - 
tected and the public interest can better be served by affording Lake 
Central full opportunity at the hearing in this case to introduce evidence 
to establish that the grant of any application consolidated herein would, 
as a matter of economic fact, preclude the grant of its excluded appli- 
cation. Should the record lead to such conclusion, the Board would 
not make the award without affording Lake Central a comparative 
hearing on its application." 
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in western Tennessee. In conclucluding, the Examiner decided that 
the filing of a brief by Lake Central based on the evidence in the 
record submitted by others was not sufficient to cure the carrier's 
failure to participate affirmatively in the hearing on its own behalf. 

We are unable to agree with the Examiner's decision that 
Lake Central could not rely on the evidence of record produced by other 
parties. While we are of the opinion that the carrier claiming mutual 
exclusivity has theiburden of establishing such a claim, we do not 
view the procedural requirements in doing so as restrictive as did 
the Examiner. The absence of exhibit material or other evidence by 
Lake Central does not mean that we are to close our eyes to the evidence 
of record with respect to the question of mutual exclusivity which has 
been raised. Nor can we ignore the fact that Lake Central in its 
brief has marshalled the evidence of record with respect to the es- 

t imated traffic potential of the various markets in western Tennessee, 
and has attempted to demonstrate by factual analysis that, as a matter 
of economic fact, such potential is insufficient to warrant the authoriza- 
tion of two local carriers to serve such markets. 

The markets in which Lake Central asserts that no more 
than one local carrier could be authorized to serve on an economic 
basis include Memphis-Dyersburg-Union City, Clarksville-Memphis, 
Jackson (Tenn.)-Memphis, Memphis-Nashville, and Jackson (Tenn. )- 
Nashville. An examination of the record in the light of Lake Central's 
contention leads us to conclude that the grant of a local service route 
in western Tennessee in this proceeding in all probability would 


15064 preclude, as a matter of economic fact, the grant of Lake 


Central's application that was refused consolidation and would therefore 
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be unlawful in the absence of comparative consideration of such ex- 

cluded application, As pointed out by Lake Central in its brief and 

as the record shows, a total of 1,8 passengers a day in both directions 

was forecast for the Dyersburg-Memphis, Union City -Memphis, and 

Clarksville-Memphis markets. Only 36 passengers annually between 

Union City and Dyersburg were estimated. Between Jackson and 

Memphis and Jackson and Nashville, the highest forecast in the record 

shows about 6 and 9 passengers daily in each direction for these 

markets, respectively. It is clear that the potential of maanyice 

these cities is not sufficient to support a competitive local nartion 

and that such duplicating service would be uneconomic. ! 
In all the circumstances, we conclude that decision in 

this case on the proposals for service west of Nashville should be 

deferred until decision is reached in the Piedmont Local Service Area 


Investigation, Docket 5713 et al. Certification of any of the applicants 


at this time would in all probability preclude Lake Central from re- 


| 
ceiving authority to serve some of the markets in west Tennepsee 
| 


when its excluded application for such authority is decided. 


We are not unmindful of the fact that some of the ¢om- 
| 


munities affected by our decision in this case and which are presently 


receiving local service from Southeast may well lose their only air 
| 


service by our action in awarding the routes in eastern Tennessee toa 
carrier other than Southeast. We are thus aware that expeditious 


15065 decision on the western Tennessee proposals is highly desirous. 
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However, hearings have already been completed in the Piedmont case 


and briefs have been filed aa the Examiner. Decision therein should 
31 
not be too long delayed. _ 


15066 Selection of Carrier 


As previously indicated, we have selected Southern to 
operate the new routes we are awarding in Tennessee, namely the 
Nashville-Tri-Cities and the Tri-Cities-Huntsville routes. At the out- 
set, we will turn our attention to the procedural issues regarding 


Southern's standing as an applicant for these routes. 


31/ Subsequent to the issuance of the press release announcing the 
Board's tentative vote in this proceeding, the Jackson-Madison County 
Airport Authority, for and on behalf of the City of Jackson, Tenn., 
and the Jackson-Madison County Chamber of Commerce, filed a 
motion requesting the Board to issue an order ora supplemental 
news release indicating that, based on the evidence submitted in this 
proceeding, Jackson has demonstrated its need for air service and it 
will be certificated to receive such service when the deferred portion of 
this proceeding is'finally determined. In support of its motion, the 
Airport Authority ‘states that unless it has some assurance that air serv- 
ice at Jackson will be available in the future, it will be impossible to 
raise the additional funds necessary to continue with the airport im- 
provement program which has been undertaken, at substantial expense, 
by the Authority in conjunction with the Federal Aviation Agency program 
under the Airport Act, It is pointed out that the Examiner found that 
Jackson required air service, the Bureau Counsel recommended that 
Jackson be included on the Tennessee route and that no party or carrier 
disputed the need of Jackson for air service. 

In view of the past use made of air service by Jackson since 
it has been served by Southeast and the showing made by J ackson on 
this record as to its steadily increasing population and economic develop- 
ment, we find that Jackson has amply demonstrated on this record its 
need for air service, and if local air service is established in western 
Tennessee that Jackson should be included on such route or routes to 
be established, Other than as found herein, the motion filed by the 
Jackson-Madison County Airport Authority and the Jackson-Madison 
County Chamber of Commerce of Jackson, Tenn. , should be denied, 


311-A | 


The Examiner found that Southern had abandoned all of 


its applications to provide local air service in Tennessee except for 


its proposal to serve Jackson, Tenn., on its Memphis -Atlanta route, 
Accordingly, the Examiner concluded, Southern was not an applicant 
for any local routes to be awarded in Tennessee, Trans Texas 

and Southeast both support the Examiner's finding in this regard, but 
they also assert that the record requires a finding that Southern is not 
"willing". : 

Southern's applications in Dockets 7038 and 6925, which were 
consolidated in this proceeding, contained several route proposals 

for air service in Tennessee. While Southern subsequently decided 

not to prosecute these applications affirmatively, the carrier made it 
very clear that this decision was based upon the substantial amount of 
trunkline service available at many of the cities involved, and 

Southern's belief that the subsidy required to support local air service 

in Tennessee would be unduly high. But the carrier reiterated its 
position during the proceeding that it would be willing to provide the 
service if the Board found local air service in Tennessee required, 

In fact, Southern stated several times on the record that if local serv- 
ice routes were established in Tennessee, Southern was the logical 
carrier to operate such routes. For example, Southern in its Exhibit 
SOU 1A, p. 4, stated as follows: | 
15067 "Regarding Tennessee, Southern is supporting additional 


service for Tennessee (to Jackson) and submits that if 


the Board should find that additional local service for 


this state is economically justified, then Southern 
clearly should be the carrier selected. Southern is 
restricted by the Gulf of Mexico on the south and the 
Atlantic Ocean on the east. Tennessee offers one of the 
few areas wherein Southern can expand without néedless 


duplication of other local carriers. Quite aside from 
| 
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few areas wherein Southern can expand without needless 
duplication of other local carriers. Quite aside from 
the boundary problems, no prospective local service 
point in Tennesseeis more than 90 minutes flying time 
from Southern's main operating base in Atlanta. 
Certainly Trans-Texas with its headquarters in 
Houston should not seriously be considered for ex- 
tension into Tennessee which would create competi- 
tion for Southern. If Tennessee is to receive addi- 
tional local service, Southern should provide that 
service." 


Similarly, Southern's President testified at the hearing that 


"Southern should be the carrier selected if the Board finds Tennessee 
service economically justified" (Tr. 2516), that Southern would be 
‘enthusiastic’ about serving Tennessee if the Board finds service 
required and “Southern is the only carrier which should provide the 
service." (Tr. 2530) 

We do not regard these actions by Southern as constituting a 
withdrawal of its applications proposing local service in Tennessee or 
as demonstrating that Southern in "unwilling" to operate the route found 
required. Clearly the Board, in the circumstances disclosed by this 
record, has the authority to consider Southern as an applicant for the 
Tennessee routes. The Board has frequently exercised such power by 


relying on general prayers in applications to award carriers routes or 
32/ 
points not specifically requested. _ Here, in addition to the general 
33/ 
prayer contained in the carrier's applications, | Southern specifically 


applied for various routes in Tennessee and expressed its willingness 


to operate those routes the Board determined were needed. 


327 Southeastern States Case, 8C.A.B. 716 (720) 1947; C.A.B. v- 
States Airlines, Inc., 336 U.S. 572 (1950); Southwest -Northeast Service 
Case, Order E-9758, dated November 21, 1955 
337 Southern's application in Docket 7038 requested a new segment 
between Memphis, the intermdeiate points Jackson and Nashville, Tenn., 
and (a) beyond Nashville, the intermediate points Decatur, Gadsden and 
Anniston, Als., and the terminal point Atlanta, Ga. , and (b) beyond Nash- 
ville, the intermédiate points Tullahoma and Chattanooga, Tenn., and the 
terminal point Knoxville. The prayer for relief reads as follows: 
"WHEREFORE, Applicant prays that the Board enter an order granting 
permanent or temporary authority to Southern Airways, Inc., to engage 
(Cont:) 
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15068 The fact that Southern's proposed routes did not confoi 
those we found required does not preclude our finding that Southern 


is the carrier best able to provide the required Tennessee service, 


As a matter of fact, none of the carriers proposed the exact routing 


we believe will best meet the need of this area. But as the Board has 
34/ | 


stated previously: ‘Frequently the route found to be required differs 
from that proposed by any applicant, and the best qualified applicant is 
not always the one proposing the route most nearly approximating that 
which is established."" Flexibility by the Board in choice of cons and 


carrier is particularly important in area type proceeding so as to enable 


the Board to determine the route pattern best designed to meet the needs 
of the public and to select the applicant which is best qualified to perform 
the services. 

With regard to the comparative qualifications of the applicants, 


we are convinced that Southern will provide greater overall public benefits 
| 
than would any of the other applicants. While the Examiner selected 


Southeast to provide local air service in Tennessee, the reasons for his 


| 
choice of carrier were influenced primarily by his finding that no local air 


| 
service should be authorized in Tennessee, except on a nonsubsidy basis. 
| 


Consequently, he found that Southeast, a locally-owned state-certificated 


airline, should be selected since the carrier had pioneered local air 
| 
service in Tennessee, it had the support of the eee ee of the 


people and the state, and had offered to operate the sac -Memphis 
i 


route without the benefit of subsidy. 


33/7 Cont in scheduled air transportation of persons, requested herein- 
above aaa granting such other and different relief as the = may deem 
proper." 

34/ Southeastern States Case, supra. 
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Since we have found, however, that Federally supported local 
air service in Tennessee is warranted on an experimental basis, many 
of the reasons relied on by the Examiner for his selection of Southeast 
are no longer pertinent. Inasmuch as we deem unwarranted the im- 
position of a condition precluding the carrier selected from receiving 
any subsidy mail a for its Tennessee eS 2 it is necessary to 
consider all applicants on an equal footing insofar as entitlement to sub- 
sidy is concerned. 

Insofar as cost is concerned, there is little question, and the 
Examiner so found, that the certification of Southeast, whose operations 
would be confined largely to points in Tennessee, would mean that the 
Federal Government would be required to expend an inordinate amount 
of monies annually for the benefits received. The record shows that F 
Southeast has experienced substantial losses in its operations in the past 
and there is no convincing showing that the carrier could materially 
better its revenue position even in the event it were granted a Federal 
certificate with the attendant advantage of interline connections. 

As we have indicated previously and as has been confirmed by 
experience, in selecting carriers for local service, it is necessary to 
establish a system large enough so that the indirect costs attached to 
any such operation can be spread over a sufficient revenue mileage base 
to make economical operations possible. It can hardly be said that the 
35] CE. Syracuse-New York City Case, Order E-11173, dated March 
27, 1957; South Central Area Local Service Case, Order E-13648, 
dated March 20, 1959. 

36/ Southeast experienced a breakeven need of about 50¢ per plane-mile 
in 1957. According to its Exhibit SA-1106 the annual mileage operated 
by the resulting annual breakeven need would have amounted to some 


$650, 000 or $700,000. For the first quarter of 1958, Southeast's loss 
amounted to $177, 800 (Ex. SA-1202). 
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selection of Southeast would meet this requirement. Southeast's system, 


on the basis of the Nashville-Tri-Cities and the Tri-Cities -Huntsville 
| 
routes, would comprise less than 500 miles. And, even if Southeast 


15070 were awarded all the routes proposed in western Tennessee, 

its system would be only about 650 miles. Because of its limited size 
coupled with the lack of a substantial amount of traffic available at many 
of the points to be served, the existence of heavy trunkline competition 
and no backup traffic on which to rely, it is apparent that Southeast could 


not provide an adequate pattern of local service except at an excessive 


cost to the Government. Of course, we recognize that the provision of 
local service in Tennessee will require subsidy no matter which carrier 
provides the service. But Southern, with its more siete system 
enabling it to spread overhead expenses over a larger mileage base and 
its ability to generate additional traffic from beyond coca points on 


its system, is in a more favorable position from a cost standpoint than 


Southeast would be. | 
| 

Although Southeast, in presenting its traffic and expense esti- 

37/ 


mates predicted that its total operating costs for its proposed routes _ 


would be about 77.55 cents per revenue plane-mile, with 49. 33 cents 


for direct and 28. 22 cents for indirect costs, we believe, as did the 
| 


Examiner, that these costs are substantially underestimated. While 


Southeast presently experiences relatively low indirect costs in carrying 
| 


on its intrastate operations, there is no reason to believe that South- 


east, if it were awarded a certificate, under the conditions which would 


37. outheast proposed to operate a route which would extend from 
the Tri-Cities - Morristown -Knoxville -Chattanoog a-Tullahoma-Shelvy- 
pille -Nashville -Clarksville-Paris-Union City-Dyer sbur g- Memphis - 
Jackson and Huntsville. 
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be imposed thereon, would be able to continue operating at its present 
38/ 
cost level. 


15071 Southeast is presently wholly-owned by Mason and Dixon Lines, 


a common carrier of freight by motor truck. There is no dispute that a 


very substantial part of the overhead and administrative expenses which 


are necessarily incurred in Southeast's operations are absorbed by Mason 
and Dixon Lines. |For example, Southeast has not been required to pay 
salaries to its President, Treasurer, Secretary, or to pay for secretarial 
assistance for these officials, since these services are provided free of 
charge by the parent company. The statistical and accounting services 
for Southeast have also been handled by Mason and Dixon as well as all 

of the legal expenses incurred by the airline. As the Examiner observed, 
after Federal certification, it can be reasonably assumed that all of 

the free services heretofore provided by Mason and Dixon will be directly 
chargeable to Southeast, and that additional expenses resulting from 


certification would also be incurred, thus substantially increasing 
39/ 
Southeast's indirect costs. 


15072 In view of the limited size of its route system, the Examiner 


decided that Southeast's indirect costs after certification would 


38/7 The indirect expenses for the local service industry averaged about 
55 cents per revenue plane-mile in 1958. 

39/ Some of the expenses which would be borne by Southeast rather 
than Mason and Dixon in the future, as listed by the Examiner, include 
salaries to its officials, private secretarial assistance, additional 
station personnel, cost of handling its own statistical and accounting 
records, account for aircraft depreciation, rent for station facilities 
and landing fees at smaller points, and legal and consultant expenses. 
Southeast in projecting its expenses failed to include a salary for its 
President and his secretary, although the record shows Mr. King in- 
tends to devote 90% of his time to his duties as President of the airline. 
Neither did it include any interest payments on the $500, 000 chattel 
mortgage on its aircraft held by Mason and Dixon Lines, any cost 
forecasts for additional personnel needed at many of its proposed sta- 
tions, any ATA fees which will accrue from interline ticketing arrange- 
ments, and sufficient depreciation expense on its aircraft. 


. 
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probably total at least 65 cents per revenue plane-mile, bringing South - 
east's total operating expenses (including aircraft depreciatibn based on 
a five-year life) to about $1. 30 per revenue plane-mile. Considering 


the fact that experience of the industry through the years has shown that 


. a carrier with a short route system, particularly when it lacks access 


to a substantial number of heavily populated cities, cannot operate as 
cheaply as those with a more extensive system, the Examiner's estimate 
does not appear unreasonable. For example, Lake Central, wrath more 
route mileage over which to spread its unit costs and operating in an 


area which is more heavily industrialized and populated than' Tennessee, 


experienced expenses of $1.28 per revenue plane-mile in 1987 (its 
indirect costs were 67.76 cents). Similarly, the operating costs per 
revenue plane-mile for Central Airlines, the smallest of the local 
service carriers, but larger than Southeast would be, in 1957 amounted 
to $1.27 with 68.65 cents of the total spent for indirect expenses. 40/ 
Aside from the cost factor, Southern also would be able to pro- 
vide greater passenger benefits than could Southeast. The Tennessee 


routes integrate both operationally and trafficwise with Southern's pre- 
| 


sent system, Because of its north-south operations at Nashville and 


its east-west service at Huntsville, Southern will be able to utilize 
beyond area traffic to support greater frequencies for the benefit of 
15073 the on-segment cities and can offer important service benefits 
for beyond-terminal passengers. For example, first single-plane 
service between Knaxville and Chattanooga, on the one anal and the 
Muscle Shoals area, on the other hand, will be possible, thereby 
407__The total operating costs for the local service carriers in 1958, 


Utilizing DC-3 equipment exclusively, averaged 119. 00 cents per 
revenue plane -mile. 
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satisfying their need for improved service. Because of the strong com- 
munity of interest shown on this record between points on the new Ten- 
nessee routes and cities on Southern's system, the new single-plane 
and one-carrier services made possible by Southern's selection will 
provide substantial benefits for a significant portion of the traveling 
public. In sharp contrast, Southeast could provide no beyond-segment 
benefits but would be offering service benefits only for the on-segment 
passengers. Since Southern could also provide the required service in 
Tennessee equally as well as Southeast, it is obvious that many more 


benefits per dollar spent would result from Southern's selection. 


We recognize that Southeast ha’ risked its capital and has in- 


curred substnatial losses in providing the State of Tennessee with local 
air service for more than two years and that it has won the enthusiastic 
support of the Tennessee communities as well as the Aeronautics Com- 
mission of that State. However, in selecting a carrier to operate a new 
route we are required to consider the effect of our choice on the sub - 
sidy to be paid by the Government; and we consider the needs of the 
traveling public as a whole and not merely those of the cities to be 
included on a specific new route. It is clear that the prospective public 
benefits proposed by Southeast are far less than will be provided by 
Southern and at substantially less cost to the Government. 

Apart from these considerations, the question has been 
raised as to whether under the provisions of Section 408(b) the fact 
that Southeast is ' controlled by Mason and Dixon Lines, a motor carrier, 
15074 bars the award of a certificate to Southeast unless the 
certificate is conditioned upon prior divestiture of control by the 
parent company. The problem with which we are primarily con- 
cerned involves the second proviso of Section 408(b) which reads as 


follows: 
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| 
“Provided further, That if the applicant is a carrier other 
than an air carrier, or a person controlled by a carrier 
other than an air carrier or affiliated therewith within the 
meaning of section 5(8) of the Interstate Commerce Act, 
as amended, such applicant shall for the purposes of this 
s ection be considered an air carrier and the* * *Board 
shall not enter such an order of approval unless it finds 
that the transaction proposed will promote the public 
interest by enabling such carrier other than an air carrier 
to use aircraft to public advantage in its operation and will 
not restrain competition. " 


The Examiner reviewed the pertinent considerations involved in 
the 408(b) problem and found that Mason and Dixon's control of Southeast 
would be contrary to the provisions of the second proviso of Section 408(b), 
since there was no record showing that Mason and Dixon Lines would 


use the aircraft of Southeast to public advantage in its operations. Con- 
| 


sequently, he concluded that the award of a certificate of public con- 
| 


venience and necessity to Southeast must be conditioned upon prior 


divestiture of control of Southeast by Mason and Dixon Line 8, 


Southeast, although expressing its willingness to accept a 
| 
certificate subject to such a condition, contends that the Examiner was 
wrong in construing the second proviso of Section 408(b) as a complete 


| 
prohibition against the power of the Board to approve Mason 'and Dixon's 


control of Southeast under a Section 401 proceeding. Southeast contends 


that there is no legal reason to require divestiture since the Board is 


not required by the Act to apply second proviso of Section 408(b) to 


applications under Section 401. 
15075 We agree with Southeast the compliance with the requirements 
| 


of the second proviso of Section 408(b) is not a legal condition to the 
grant of a certificate of public convenience and nacenetey to 2 surface 
carrier or to a subsidiary of a surface carrier under the eos of 
Section 401. However, the Board has long followed a policy of applying 
the standards of Section 408(b) to certificate proceedings involving 
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surface carriers. Thus it has followed the practice of limiting the entry 
of a surface carrier into air transportation to operations which would 
enable such surface carrier to use aircraft to public advantage in its 
surface transportation operations unless the record in a Section 401 
proceeding clearly shows that the public interest required service by 

a surface carrier regardless of the circumstances that it is a surface 
carrier. 

As we have previously found, the record does not demonstrate 
the existence of any public interest considerations which would require 
the services of Southeast notwithstanding the fact that it is controlled by 
a surface carrier. Other than pointing out that there is no legal reason 
to require divestiture, Southeast has not presented any argument as 
to why the Boardias a matter of policy should not apply the requirements 
of the second proviso of Section 408(b) in this case in the same way it 
does in other cages involving certificate applications by surface carriers. 
The Board's policy of limiting the entry of surface carriers into air 
transportation unless it can be demonstrated that the surface carrier 
would use aircraft to public advantage in its surface transport opera- 


tions, we believe, is a sound one. The reasons underlying this policy 


are fully set forth in the Board's decision in American President Lines 


etal. 7C.A.B. p. 799 (1947) and are fully applicable here. 

15076 If Southeast were divested from Mason and Dixon Lines, as a 
condition to certification, the fitness and ability of the applicant would 
be vitiated. The record fails to show that Southeast, without Mason 
and Dixon Lines, has sufficient capital to even begin certificated opera- 
tions or that it is in a position to raise the necessary capital econo- 


mically. Nor is there any evidence by Southeast indicating how it 
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intends to manage its operations if it is no longer controlled by Mason 
and Dixon Lines or that it possesses the organization sean oy to 
operate a certificated local service airline. Southeast's exhibits show 
that not only has the original capital of $500, 000 which was invested 
by Mason and Dixon Lines been wiped out by Southeast's operating 
losses, but that it has also experienced additional losses which must 
be absorbed by additional equity capital or in some other manner not dis- 
closed by the record. aad In addition to the substantial sums which Mason 
and Dixon have advanced for Southeast's operations, the motor company 
also holds a $500, 000 mortgage on Southeast's DC-3 sceacenenes 
There is absolutely nothing in the record to show how Southeast intends 
to obtain the capital which would be required to offset the past operat- 

| 


ing losses, refinance the flight equipment and purchase the Southeast 


stock now held by Mason and Dixon or even that it could do 80. The 


evidence fails to disclose that Southeast has obtained any firm commit- 

| 
ment from any individual, bank, or underwriting firm to meet the 

| 
15077 financing that would be required if Southeast no longer had the 
financial backing of Mason and Dixon. 

Southeast has not indicated who would have the management 

responsibility of the airline with Mason and Dixon out of the picture 

| 
nor has it demonstrated that it has the necessary organization or 
officials with the know-how and qualifications necessary for the purpose 
for which it seeks a certificate. While Mr. King, now the President of 
Southeast as well as Director and a thirty-five percent stockholder of 

| 
41/ Exhibit SA-302A shows that as of December 31, 1957,| Southeast 
had lost nearly $513,000. For its operations during 1958, Southeast 
forecast an additional loss of about $443, 000 (SA-807, p. 2); 
42/ In addition, it is noted that according to the Official Airline 


Guide for September 1959, Southeast is also operating Convairs in 
addition to DC-3's which would mean substantial additional ¢ommitments. 
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Mason and Dixon Lines, has had many years of experience in the trans- 
portation field, there is no affirmative showing in the record that Mr. 
King would remain in an official capacity with Southeast if Mason and 
Dixon no longer controlled the company. 43/ Under all the circumstances, 
we are unable to find that Southeast, divorced from Mason and Dixon 
Lines, would be fit, willing, and able within the meaning of Section 401 
{d){1} of the Act. 

We turn now to our reasons for selecting Southern over Trans- 


Texas and Piedmont. With respect to the choice between Southern and 


Trans-Texas, we find that the operating economies and service benefits 


which would be possible from Southern's service clearly point to its 


selection. Southern, either under its existing authority or as a result 
of new authorizations awarded herein, will be serving Nashville and 
Huntsville, both points on the new routes. On the other hand, Trans- 
Texas would have to establish new stations at every point on the Ten- 
nessee routes which would mean unnecessary duplicating costs by two 
subsidized carrier at at least two stations. Besides Southern would 
have a distinct operational advantage since, with its maintenance base 
15078 at Atlanta and its closer proximity to the majority of the cities 
to be served, it would be better able to position its planes out of 
Atlanta for more! dependable service over the new routes than would 
Trans-Texas with its main base at Houston, several hundred miles 
away. In addition, since Southern will serve Nashville and Huntsville 
on other routings, it will have various scheduling advantages over 
Trans-Texas and will be able to provide important single-carrier 
service benefits to the passengers moving over these routes. 


43] The record shows that Mr. King and his family own 85% of the 
stock of Mason and Dixon. 
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Furthermore, Southern, which already serves Huntsville and 
operates various schedules in this area, should be able to inaugurate 
service more quickly, and to devote its full-time energies to the de- 
velopment of the Tennessee routes, than Trans-Texas which was only 
recently awarded several new routes in the South Central Area case and 


is necessarily devoting a considerable part of its efforts to the operation 

and development of those important routes. On balance, we conclude that 

greater public benefits would ensue from the selection of Southern than 
44/ 


from the choice of Trans-Texas. 


Similarly, as between Southern and Piedmont, we find that 


pertinent considerations favor the selection of Southern. Piedmont is 
ly 


presently providing service between Tri-Cities and Knoxville on its 
segment 4. The carrier proposed an extension of its Tri-Cities- 
Knoxville segment to Nashville which would provide the needed single - 
plane service between Tri-Cities and Nashville and local sexnice between 


15079 Knoxville and Nashville. Bureau Counsel, who took the position 


that Piedmont should be selected over Southeast because of his belief 
| 


that Piedmont could provide the required service in Tennessee at sub- 


stantially less cost, proposed that Piedmont, in addition to silerving 


Nashville, should be authorized also to serve Memphis, Jackson, Chat- 


tanoogm, and Tullahoma-Shelbyville. Piedmont on brief to the Examiner 


44] Tt should be noted that since we have deferred decision|on the 
grant of any routes west of Nashville, the new Tennessee routes fail 
to integrate with any part of Trans-Texas!' system. Trans-Texas pro- 
posed a route between Memphis and Tri-Cities via Jackson and Nash- 
ville. However, without the entry mileage afforded by the Memphis- 
Nashville portion of the Nashville-Tri-Cities route, Trans-Texas 
would be at an operational disadvantage in trying to operate the Ten- 
nessee routes we have found required. However, despite this 
disability, we have given comparative consideration to Trans-Texas 
as a possible choice for the Tennessee routes on the assumption 

that it would be operating between Memphis and Nashville. | 
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and to the Board indicated its willingness to serve the points which had 
been proposed by Bureau Counsel. 

In urging its selection, Piedmont asserts, inter alia, that 
since it already serves part of the route, it can provide the service 
at less cost to the Government,/ that it will provide Nashville important 


: , { 
new service benefits to cities in North Carolina and Virginia with which 


A 
that city has a strong corhmunity of interest, and that the extension will 


improve Piedmont's segment os tying it toa stronger terminal at 


Nashville. 

Insofar as beyond benefits are concerned, the record in this 
case shows that, besides the need for intrastate local service, the 
primary transportation requirement of Nashville, as well as other 
Tennessee cities' being certificated herein, is for improved service 
to Mississippi and Alabama as well as other southeast area cities. 
Knoxville and Tri-Cities, two of the points on the new routes, already 
15080 have single-plane service to most of the points to which 
Piedmont proposes such service, whereas these cities demonstrated 
a strong need for improved service to the Muscle Shoals area and other 
points to the south served by Southern. While Nashville indicated that 


through -plane service to Lynchburg and Charlottesville would be of 
46/ 
advantage to the icity, there is no convincing showing on this record 


45/ We have no reason to doubt that Piedmont would be willing to 
serve the cities which we have found should be included on the new 
Tennessee routes we are awarding herein. While some question was 
raised as to the ‘Board's authority to authorize Piedmont to serve 
cities other than those proposed in its application, we think it is clear 
for the reasons explained earlier (p. 21), that, under Piedmont's 
catchall clause in its application and the fact that all of the points to be 
certificated for service are in the general area encompassed by its 
application, the Board has the authority to select Piedmont to operate 
the Tennessee routes we find required if the public convenience and 
necessity so require. 

46/ Nashville excepted to the Initial Decision's failure to provide 
single-plane service to these Virginia cities. 
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that the beyond service benefits offered by Piedmont are urgently needed 
or that they are greater than those which Southern could offer. In view 
of the stronger showing of community of interest between the Tennessee 


| 
communities and point on Southern's present system, Southern can 


offer attractive one-carried and one-plane service benefits to the 
travelers moving over these routes in contrast to the less cohvenient 
two-carrier service if Piedmont were selected for the Tennessee routes. 

While Piedmont already serves Knoxville and Tri-Cities, 
Southern presently serves Huntsville and Memphis and is also being 
authorized to serve Nashville in this proceeding. Thus, Piedmont 
would not have any cost advantage insofar as existing facilities are 
concerned. Moreover, while the new routes would integrate opera- 
tionally with both Southern's and Piedmont's systems, its integration 
with that of Southern would be superior. Southern would be serving 


Nashville, Huntsville, and Memphis on other routings and the new 


Tennessee routes also provide a two-directional service at Tri-Cities. 
On the other hand, Piedmont would have an operational eadvactage 
since it would be serving a comparatively weak stub-end terminal at 
Huntsville. Thus, the integration for Southern would allow that carrier 
greater flexibility for scheduling, operations, and aircraft utilization. 
The primary factor in Piedmont's favor as we see it is the 
fact that the carrier presently operates the Knox ville-Tri-Cities leg 


of the new Tennessee routes and Southern's selection would mean a 


duplication of Piedmont's service in that market. While this advantage 


for Piedmont is entitled to some weight, it is offset in our judgment by the 
greater service benefits and operating advantages which we have found 
would result from Southern's selection. On balance, we conclude that 
greater public benefits would ensue from the selection of Southern 
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than from the choice of Piedmont. In order to protect Piedmont's 
local traffic rights between Knoxville and Tri-Cities, we will prohibit 
Southern from offering turnaround service between these points. The 
imposition. of such a restriction should prevent any serious diversionary 


impact on Piedmont. 
15082 NASHVILLE-NEW ORLEANS 


Trans-Texas and Southern both applied for a route between 
Jackson, Miss. and Nashville via Columbus and Muscle Shoals. The 
City of Nashville'also urged the establishment of a north-south route 
from Nashville via these same cities, but it proposed that the route 
be extended to New Orleans so as to give Nashville needed direct air 
service to New Orleans as well as access to cities in Mississippi. 

The Examiner found no need for a north-south route as had been 
proposed and denied the applications of Trans-Texas and Southern pro- 
posing such a route. However, the Examiner recommended that 
Southern's service between Jackson and Columbus which had been tem- 
porarily suspended since 1954 be resumed. The Examiner determined 
that the reinstitution: of the Jackson-Columbus service by Southern 
would provide most of the service benefits which would be offered by 
the proposed route. He found that the need for direct service 


between Jackson and Columbus would be met; Columbus would be given 


direct access to other Mississippi cities to the south and to New Orleans 


477 Im discussing Trans-Texas' application, the Examiner stated 

that Trans-Texas would have no "anchor" for its proposed Jackson to 
Nashville route since the carrier's nearest point of contact for the service 
would be Memphis. However, the Board has awarded Trans-Texas a 
Houston-Jackson route in the recent South Central Local Service Case, 
(Order E-13648, dated March 20, 1959 ), thus giving the carrier an 
appropriate base for its proposed extension to Nashville. 


327-A 


over Southern's new Memphis-New Orleans segment; and connecting 
service between Jackson and Nashville via Memphis would be avail - 
able. The Examiner further found no need for service pemeen Muscle 
Shoals and Nashville in addition to that presently provided by Eastern. 


15083 Our examination of the record leads us to reach a different 


conclusion from the Examiner. For the reasons expressed hereinafter 
we find that the establishment of a route between Nashville and New 


Orleans via Muscle Shoals, Columbus, and Jackson is required and that 


| 
Southern should be selected to provide this service. 


We find there is not only a well-defined need for north-south 


air transportation, connecting Mississippi cities with Nashville, but 
| 


also a strong community of interest and need for improved service 


between Nashville and the port city of New Orleans. We believe that 


the Nashville-New Orleans route proposed by Nashville would best 


meet these needs. Nashville participated in this proceeding from its 


| 

inception and prepared and submitted for the record exhibits setting 
| 

forth data concerning the need for the direct north-south route it had 


| 
proposed and an estimate of the traffic potential which it believed 


could be generated over the route. As the record shows, this route 
| 48/ 


would provide first one-plane service to 8 out of 10 city pairs and 


convenience not only a sizeable portion of the traveling public, but 
the national defense as well. In addition to the passenger convenience 
to be derived from the proposed service, the operation of the route 

| 


should benefit the local service carrier providing the service. With 
| 

a noncompetitive route such as the one proposed (except for|the Nash- 
| 


ville-Muscle Shoals and Jackson-New Orleans segments) anchored to 


48/7 Nashville-Columbus; Nashville-Jackson; Nashville -N Ww Orleans; 
Muslce Shoals-Columbus; Muscle Shoals-Jackson; Muscle Shoals-New 
Orleans; Columbus-Jackson; Columbus-New Orleans. 
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two strong terminals and affording single-carrier connecting service at 
each of the intermediate aie the future prospects for the economic 
15084 success of the route appear very favorable and ultimately should 
add considerable strength to Southern's operations in this area. 

The substantial ties existing between Nashville and New Orleans 
as well as between the other cities to be included on the new route, are 
amply demonstrated on the record. New Orleans, as one of the largest 
cities in the south is an important seaport and gateway to Central and 
South America. It is an oil, wholesale, educational, tourist, and medical 
center and attracts traffic from all over the south. Jackson and Nash- 
ville are both capitals of their respective states, with sizeable populations 
and exhibiting a steady economic development. Both are also important 
religious, educational, insurance, and business centers, enhancing 
the intercity cultural and governmental interests that exist between the 
capitals of neighboring states. Additional community of interest data in 
the record show that during March 1957, 1898 telephone calls were placed 
between Nashville and Jackson and that during the period from August 24 
to September 20, 1957, 8993 pieces of mail were sent in one direction 
from Nashville to Jackson. There is no direct service between Nash- 


ville and any of the cities to be included on the new route, except 
50/ 


Muscle Shoals. Any traffic exchange between these points must 


depend on time-consuming, circuitous, and inconvenient two-carrier 


49/7 For example, for Nashville passengers single -carrier connections 
at Jackson to Vicksburg, Natchez, Baton Route, Laurel, Gulfport, and 
Mobile; at Columbus to Tuscaloosa, Gadsden, Tupelo, Anniston; at 
Muscle Shoals to Decatur and Huntsville. 

50/ We note that many of the parties in their exceptions have properly 
pointed out that Delta, which serves Jackson, is not authorized to serve 
Nashville. 


329-A 
connecting service, a type of service which experience shows discourages 
51/ 
15085 = air travel. The provision of two-carrier, circuitous, con- 


| 
necting service, between Nashville, on the one hand, and most of the on- 


| 
route cities cannot take the place of direct service which these cities 


require. 
There is ample evidence in the record indicating the need for 
service between Columbus and the State Capital at Jackson. Columbus also 
has a substantial need for air service to the north and the proposed exten- 
sion beyond Columbus to Nashville would also be in the interest of the na- 
tional defense. Columbus is a growing and important industrial city and 


the second largest city in northern Mississippi with an estimated 1958 


population of more than 20,000. Because of its size, its geographic 
location and its diversified economy, Columbus serves as the trade cen- 


ter for an area with a population of approximately 250, 000. It is the 


| 
site of the Mississippi State College for Women. The Columbus airport 


also serves the air service needs of the Mississippi State College at 
| 


Starktown located only twenty miles away. The record shows that the 
instructors, officials, and students of these educational institutions 
| 


engage in a substantial amount of travel. 
| 


The city is largely dependent on air service for its |transporta- 


tion requirements, since Columbus has no rail service and only inade - 


quate and inconvenient bus service. Columbus presently receives air 


| 
service by Southern only in an east-west direction. Yet, despite its 
| 
limited service, the O&D Airline Revenue Passenger Surveys for 


September 1957 and March 1958, annualized, show that Columbus 

| 
51/ For example, fora Nashville passenger to go south to Jackson 
or Columbus, he must first go east or west in order to obtain a con- 
necting service. Nashville-New Orleans passengers move via con- 
nections at Birmingham, Atlanta, or Memphis involving substantial 
circuity and added fares. 
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generated more than 12, 000 passengers during that period. In addition, 
15086 anew $40 million dollar Strategic Air Command Base, with 

an estimated base personnel in excess of 7000 people, is being activated 
at Columbus, which will materially increase the demand for fast and 
convenient transportation facilities out of Columbus. The Department 
of Defense emphasized the substantial need of the new bomber base for 
more commercial air service at Columbus and stated that direct air 
service to Jackson, Nashville, and the Atlanta gateways would greatly 
convenience the military transportation requirements at the Columbus 


facility. We have little doubt that the contribution to the national defense 


and the additional! benefits which will accrue to Columbus air users from 


the new service will be substantial and warrants its inclusion on the 
Nashville-New Orleans route being awarded herein. 

We also find that Muscle Shoals should benefit substantially from 
its inclusion on this route. Muscle Shoals (Florence/Sheffield/Tuscumbia) 
had an estimated 1957 population of over 50,000 and is of considerable 
importance to our national defense as well as to our overall economic 
development. The Muscle Shoals area is the site of many TVA 
facilities and is 4 major industrial center with a substantial and growing 
need for air service. The Reynolds Metal Company, a 120 million 
dollar corporation, which manufactures the chasis for the Redstone 
Missile, is located in the Muscle Shoals area and isa substantial user 
of air service. In addition, the National Pool Equipment Company, 
Stylon Corporation, as well as the Ford Motor Company, with a 25 
million dollar plant, are also important and substantial industries 
contributing to the economic development of the Muscle Shoals area 


and to its air traffic potential. 


| 
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| 


Muscle Shoals receives service to Nashville by Eastern and the 
carrier contends that its service is adequate. However, the record 
shows that, insofar as timing and frequency are concerned, Eastern does 
not provide the most desirable service between Muscle Shoals and 
Nashville. At present Muscle Shoals receives only one oar trip a day 

| 


to and from Nashville, which is minimal service. There is considerable 
| 

evidence in the record attesting to the insufficency of the Nashville sche- 
52/ | 

dules as well as the timing of Eastern's one daily flight, ic and the failure 

| 


to accommodate the requirements of Muscle Shoals for better connections 
at Nashville for travel to such points as Richmond, Louisville, Detroit, 
Cleveland, and Chicago, cities with which Muscle Shoals indicates 

strong economic and commercial ties. There appears to be a sub- 


stantial need for better-timed and added frequencies so as to afford 
53/ | 
better connecting possibilities at the Nashville gateway. _ In addition, 


| 
availability of single-plane service to Jackson and New Orleans would 


provide improved service for Muscle Shoals passengers traveling to 

the south and southwest. Eastern's schedule pattern between Muscle 
Shoals and Nashville coupled with the evidence submitted in behalf of 
Muscle Shoals convinces us that the local traffic demand has not been 
fully met and that there is a need for Southern in addition to Eastern 

to provide additional frequencies to Nashville and new gingle-plane 


service to the Jackson and New Orleans gateways. 


52/7 The flight to Nashville departs Muscle Shoals at 2:45 in the after- 
hoon while the return flight leaves Nashville at 4:55 p.m. (Official 
Airline Guide for September 1959, Quick Reference Edition), 
53/ Eastern offers Muscle Shoals one flight a day to Louisville and 
Chicago, but since it is an afternoon flight it arrives at these points 
after business hours thus inconveniencing business travel. The 
timing of Eastern's present flight to Nashville also makes connections 
to Richmond impossible. The Muscle Shoals flight arrives in Nash- 
ville at 3:24 p.m. but Eastern's connecting flight out of Nashville to 
Richmond leaves at 2:05 p»m. American's flight to Cleveland leaves 
Nashville at 3:25 p.m. making a connection with the Muscle Shoals 
flight impossible. | 
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15088 We do not believe that Southern's service in the Muscle Shoals - 
Nashville market will have any significant adverse effect on Eastern. 

In fact, the increased schedules which we anticipate Southern will pro- 
vide at Muscle Shoals should generate new traffic and in the long run 
should increase the volume of long-haul traffic which Eastern carries 
through the Nashville gateway. In any event, any losses of local traffic 


revenue which Eastern would sustain as a result of Southern's service 


in the Muscle Shoals-Nashville market would have but a negligible effect 


upon its system and would be outweighed by the benefits to the traveling 
public flowing from the additional service being authorized. 

While we do not believe the Nashville route we are granting 
Southern will initially generate the volume of traffic estimated by the 
city of Nashville, we think that, on the basis of two daily round trips, 
approximately 22,000 passengers or about 13 passengers per mile, 
should move over this route during the first year of operation. 34/ 
This amount of traffic should produce commercial revenues of about 
$706, 000 as against expenses of $714,000 leaving a breakeven need of 
about $8,000. Including return on investment and taxes, the total 
subsidy would be! about $45, 000 or a very favorable subsidy cost per 
passenger of a little over $2.00 (See Appendix F). In view of the 
excellent connecting possiblities at all of the on route cities, the traf- 
fic flow over this route could be considerably higher than we have 
anticipated. 

15089 In establishing the Nashville-New Orleans route, we have 
considered Trans-Texas' proposal for a Jackson-Nashville route 
which would also include Columbus and Muscle Shoals. As proposed 


54] Our traffic forecast does not include any traffic between Jack- 


son and New Orleans. 
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by Trans-Texas, the Jackson-Nashville segment would be operated as an 
extension of the Houston-Jackson route recently awarded to the carrier in 
the South Central Area Local Service Case, supra. Trans-Texas would 
schedule two daily round trips over the Nashville -Jackson segment with 
the flights continuing beyond Jackson to Houston. The carrier estimates 
that it will generate over 31,000 passengers with a profit for! Trans-Texas 


35/ | 
of some $112, 000. 


In urging approval of the Jackson-Nashville route extension, 
Trans-Texas asserts, inter alia, that its proposal, besides providing 
the on-segment cities with needed north-south air service, will assure 
first one-plane service between the on-route cities of Nashville, Colum- 
bus, and Muscle Shoals and the points on its new Houston-Jackson 
route, such as Natchez, Alexandria, Lake Charles, and Beaumont /Pozt 
Arthur; and that it will provide close connecting service at Jackson so as 
to accommodate the need for improved service to New Orleans for Nash - 


ville passengers. In addition, Trans-Texas submits that its) selection 


15090 is required since it is the only carrier applying for, evincing 


any interest in, or presenting a detailed plan for operation of the pro- 


posed route. | 
After considering Trans-Texas' proposal in the Light of the 
record before us, we find that the passenger benefits to be derived 
from the extension of the Nashville-Jackson route to New Orleans are 
much greater than if the route were oriented to Houston and only two - 
carrier connecting service were available at Jackson for the New 


| 
Orleans passengers moving over the segment. The points on the 


proposed Jackson-Nashville segment (excluding Jackson which already 


upp. ibit TTA-31 and supp. Exhibit TTA-41. 
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has single-plane service to both New Orleans and Houston) have a 
greater community of interest and a greater need for single-plane 
service to New Orleans than to Houston and points served by Trans- 
Texas on its Houston-Jackson route. Insofar as Nashville is con- 
cerned, it already has nonstop service to Houston by American, © 
whereas it only has circuitous two-carrier connecting service to New 
Orleans. It is questionable whether the two-carrier connecting service 
which would be the best service available for the Nashville-New Orleans 
traffic under Trahs-Texas' proposal would be regarded as an improve- 
ment over the existing service so as to attract any significant number 
of Nashville-New! Orleans passengers. Since the Nashville-New 
Orleans traffic constitutes a large share of the traffic to be served by 
the new route, without it the prospects for a favorable breakeven need 
operation would be much less. 
15091 Besides the fact that the Nashville passengers already have 
better service to Houston than to New Orleans, the record indicates that 
Nashville's community of interest with New Orleans is greater than with 
Houston. BNA Exhibit 4.6 shows that, based on the 1956 survey periods, 
New Orleans was’ Nashville's eighteenth largest travel market in terms 
of origination and destination passengers even without direct service, 
while Houston, with direct service, ranked as its twenty-first largest 
passenger ek With respect to the importance of Nashville's 
traffic exchange with the other beyond points to which Trans-Texas 
proposed single-plane service, Baton Rouge during the same survey 


periods ranked as Nashville's eighty-seventh (87) largest passenger 


567 The March 1958 O&D Traffic Survey also shows that more 
passengers moved between Nashville and New Orleans than between 
Nashville and Houston despite the difference in service -- 172 as 
against 121. 
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market, Alexandria its one hundred twenty-ninth (129), Beaumont/ - 
Port Arthur one hundred fortieth (140), Lake Charles one hundred 
seventy-ninth (179), and Natchez its two hundred-ninth (209) travel 
market. As to Columbus and Muscle Shoals, the record shows that 

New Orleans is the subsistence center for the Strategic Command 

Base at Columbus, necessitating travel between Columbus and New 
Orleans of both passengers and cargo; and more travelers move between 


/ 


Muscle Shoals and New Orleans than between Muscle Shoals and Houston. 


According to the March 1958 O&D Traffic Survey, Columbus and Muscle 
Shoals did not exchange any traffic with the intermediate points served 
by Trans-Texas on its Houston-Jackson route. Under the circumstances, 
we are satisfied that greater benefits will be derived by the traveling 
public if the Jackson-New Orleans route segment is extended to New 
Orleans than if it were truncated at Jackson and or iented to Houston as 
proposed by Trans-Texas. 
While it is true that Trans-Texas could properly be selected 
for the Nashville-New Orleans route, we find that important factors 
in Southern's favor point to its selection over saangironale’ Southern 


is already certificated to provide gervice between some of the pairs of 
| 


| 
points involved -- New Orleans -Jackson and Jackson-Columbus. In 


addition, Southern is being awarded in this proceeding an Atlanta- 


| 

Huntsville-Muscle Shoals-Decatur-Memphis route as well as a new 
| 

57 iocket No. | which was consolidated in this proceeding, 
embraces an application by Southern for service between Columbus and 
Nashville via Muscle Shoals as an extension of its Jackson -Columbus 
segment already certificated to the carrier. While Southern did not 
affirmatively urge the grant of its application, it did not withdraw it 
or contend that it was an "unwilling" carrier with respect to the pro- 
posed service, if the Board should find such service required. We do 
not find in these circumstances that procedural requirements bar 
consideration of Southern as an applicant for the Nashville +New Orleans 
route. 
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Nashville - Tri-Cities route. Thus, Southern will have stations at all of 
the five points to be served on the new route, including both terminals. 
On the other hand, Trans-Texas would have to establish three new sta- 
tions at points served by Southern -- Columbus, Muscle Shoals and 
Nashville. Besides duplicating station expenses, Trans-Texas' selec- 
tion would involve point-to-point competition with Southern between New 


Orleans-Jackson and Jackson-Columbus, thus leading to further unneces - 


sary additional expenditures by the Government for the support af the new 


service. 
15093 Since Southern, in contrast to Trans-Texas, also will be serv- 
ing each of the on route cities in an east-west as well as a north-south 
direction, Southern will have substantial operational advantages over 
Trans-Texas and can offer considerable single-carrier benefits to the 
passengers moving over these routes. The importance of these ad- 
vantages by Southern convinces us that Southern is the logical carrier 
to operate the New Orleans-Nashville route and clearly outweighs the 
fact that Trans-Texas may have shown a greater interest in appraising 
the traffic needs of the cities to be served by the new route. 

In view of the above considerations, we conclude that Southern 
should be awarded a route between Nashville and New Orleans via 


Muscle Shoals, Columbus, and Jackson for a period of five years. 
SEGMENT 6 (ATLANTA-HUNTSVILLE-MEMPHIS) 


15092 The Examiner concluded that the provision of local air 


service over the Atlanta-Huntsville-Memphis route by Southern was 
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58/ i 
required for a further five-year period; that Muscle Shoals should be 


added as an intermediate point to the route; but that the suspension of 
Eastern was not required as a concomitant. He also decided that East- 
| 


ern's temporary authority permitting nonstop Huntsville-Atlanta service 
59 


should be extended for five years. 
While we agree with the Examiner that Southern should be 


awarded a route between Atlanta and Memphis via Huntsville and Muscle 


Shoals for a five-year period, we would also include Decatur as an inter- 
mediate point on the route. Moreover, we do not agree with the Exam- 
iner's decision to extend Eastern's temporary nonstop Huntsville - 


Atlanta authority nor with his conclusion that Eastern should not be 


suspended at Muscle Shoals. | 


15095 The question of the need for additional and improved local air 


i 
service between Atlanta and Memphis via Huntsville as well as our 
reasons for selectingSouthern, rather than Trans-Texas, to provide 


i 
such service were adequately dealth with in the Board's decision in 
60/ 


the expedited portion relating to the military aspects of this case. 


Our previous finding that additional service at Huntsville was needed 

| 

| 
58/ In the expedited portion of this proceeding dealing with national 
defense needs, Southern was awarded an Atlanta -Huntsville -Memphis 
local service route pending final decision in this case. (Order No. E- 
13028, dated September 29, 1958). | 
59/ In addition, the Examiner recomme nded that an investigation be 
Instituted to determine whether Capital's authority to serve between 
Huntsville and Memphis should be terminated and Eastern substituted 
in this market in lieu of Capital. Capital has excepted to the Exami- 
ner's recommendation, contending that there is no basis in the record 
to support the need for such an investigation. The issue of the need for 
improved local service between Huntsville and Memphis has been fully 
litigated in this proceeding. The Examiner found and we agree that 
Southern's operations are better geared to accommodating the specific 
needs of the local traffic and can best provide the needed service in 
this market, and the record does not show that the volume of such 
traffic requires the services of two carriers catering to the short- 
haul needs. Nor were any complaints registered with respect to 


(Continued on following page) 
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and could best be provided by a local service carrier whose route structure 


whose route was more adaptable to the specific requirements of the local 


traffic as well as the factors which influenced our choice of Southern were 
61/ 
based on a record which has not since been changed substantially. _ 


As the Examiner found, the need for local air service over an Atlanta- 
Huntsville-Memphis route to meet the growing military travel require- 
ments which we found existed at that time, still continues. The Defense 
Department has strongly supported the new service authorized in our in- 
terim decision and has stated on brief that it is vitally needed in the in- 
terest of the national defense. For the reasons expressed in our earlier 
opinion and which we adopt herein, we find that the public convenience 
and necessity require the authorization of local service by Southern 


between Atlanta and Memphis via Huntsville for a further five-year 
62/ 
period. Thus, the primary questions with which we are here concerned 


5 ontinue 

Capital's services in Huntsville's major long-haul markets and no reason 
has been advanced which would warrant an assumption that this service 
is no longer needed. Moreover, consolidation of Eastern's application 
in Docket No. 8529 in such an investigation as recommended by the 
Examiner would raise the issue of service in many long-haul markets. 
Under the circumstances we find no need for an investigation with 
respect to Capital's Huntsville-Memphis authority. 

60/. Order No. E-13028, dated September 29, 1958. 

61/ However, we do have more recent traffic figures in the Form 41 
reports reflecting the need of Huntsville local service. 

62/ Trans-Texas excepted to the Examiner's selection of Southern, 
Tather than Trans-Texas, to operate the Atlanta-Memphis route. The 
carrier, however, presented no argument in support of its exceptions, 
but rather relied on the contentions which it had previously advanced 
for its selection and which were considered and rejected by the Exami- 
ner and the Board in its earlier decision. No new matters have been 
presented which would warrant a change in that decision, and we agree 
with the Examiner that Trans-Texas' application should be denied. 
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are whether any additional points should be included on the route and 
15096 whether Eastern's temporary nonstop authority between Hunts- 
ville and Atlanta should be extended or permitted to expire. | 

Decatur and Bureau Counsel have excepted to the Examiner's 
failure to name Decatur on the Atlanta-Memphis route. They contend 


that the need demonstrated on the record for air service at Decatur as 


well as the substantial use which the city could be expected to make of 
such service clearly warrant its certification. | 
We find merit in these contentions. Decatur is a rapidly grow- 
ing industrial city with an estimated 1957 population of about 30, 000 and 
a county population of over 86,000, Decatur is located 104 airline miles 
south of Nashville, 172 miles west of Memphis, 74 airline miles north 
of Birmingham, and 24 miles west of Huntsville. It has no air service 


and little passenger rail service. The city has a diversified industry 


and a healthy economy and is the site of a number af large national de- 


fense associated aa whose employees are substantial users of 
air Ce The record shows that one industry alone, the 
Chemstrand Corporation, a large contractor of military supplies, 
operates a limousine service transporting plant personnel to and from 
Nashville and other cities in order to obtain airline service. be 1957 
the mileage and the cost required to maintain this service by private 


automobile amounted to over 255, 000 miles and some $57, 000. 


Evidence was also introduced showing that in 1956 Decatur actually 


| 
| 
637 More than 67 industries manufacturing a wide diversity of 
products including synthetic fibers, aluminum shapes, steel barges, 
copper tubing, and air conditioners are located in Decatur. In 1956 
these industries employed more than 5000 manufacturing employees 
with an annual payroll of more than $20 million dollars in manu- 
facturing alone. 
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generated nearly 4000 passengers who spent $239, 000 for air trans porta- 
tion even without direct air service. Decatur estimated that if air service 
were available locally, it would generate over 8000 passengers in 1958. 
15097 In view of the city's past traffic performance this estimate 
appears reasonable. In our opinion this volume of traffic, despite the 
lack of direct air service, indicates the substantial traffic potential 
available. 

The Examiner concluded that because of the short hop between 
Decatur and Huntsville (about 24 air miles), requiring the carrier to 
make a separate stop at Decatur would not be warranted; and that the 
use of limousine or taxi service to the Huntsville airport from down- 
town Decatur would adequately meet the need of Decatur travelers for 
air service. Decatur points out, however, that the uncertainty of the 
weather and the irnposing terrain around Huntsville, in addition to the 
one hour and a half consumed in driving the 30 miles over secondary 
roads to reach the Huntsville airport discourage the use of air service 
at that point and cannot be considered as adequate service for the air 
users located at Decatur. Decatur's argument is persuasive, since 
the record indicates that the majority of Decatur passengers drive 
to Birmingham to obtain air service despite the additional mileage 
involved. 

We find that Decatur has amply supported its request for air 
service. Taking into account the sizeable amount of traffic which can 


reasonably be expected to be generated by the city and the fact that 


little circuity will be involved in providing it with service on the 
64 


Memphis -Atlanta route, there is every reason to anticipate that 


64/ As Bureau Counsel points out, only 2 additonal miles per flight 


would be required to serve Decatur as an intermediate point between 
Huntsville and Memphis. 
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the revenues contributed by Decatur from its inclusion on the route will 


more than offset the cost-for such service and materially strengthen 
65/ 
the entire Atlanta-Memphis operation. In any event, we dre satisfied 
| 


15098 ‘that the benefits accruing to the traveling public and to the city 


itself warrant the additional cost and the extra time required to make a 


separate stop at both Decatur and Huntsville. | 
We would also include Muscle Shoals on the Atlanta- -Memphis 


| 
route. But, as we have previously indicated, we are in disagreement 
with the Examiner's conclusion to authorize duplicating service by 


Southern and Eastern in the Muscle Shoals-Atlanta and Muscle -Shoals - 


Memphis markets. Our examination of the record convinces us that 


it would be in the public interest to substitute Southern in lieu of 


Eastern's east-west authority at Muscle Shoals. 


Muscle Shoals should benefit substantially by the sub stitution 
of Southern for Eastern and its inclusion on the Atlanta-Memphis route 


| 
segment, It is clear that Eastern has been providing a local service 


to Muscle Shoals in an east-west direction which can be adequately 
performed by Southern with the accompanying benefits of increased 


frequencies and new service benefits for Muscle Shoals passengers; 
that service by both Southern and Eastern is not required to meet 

the needs of the public moving in these markets; and that the replace- 
ment of Eastern's service by Southern will permit the provision of 
new local services required in this area at less cost to the Govern- 


ment. | 


657 Based on a forecast of 8, 006 passengers annually, Bence 


Counsel estimated that Southern's service at Decatur would result 
in a profit af about $15, 000. 
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We have previously discussed the economic characteristics of 
Muscle Shoals, its importance to our national defense as well as to our 
overall economy and its need for improved air eet While 
Eastern and Muscle Shoals both oppose Eastern's suspension, Muscle 
Shoals has urged'that it be included on the Atlnata-Memphis route, 
15099 pointing’ out that Eastern's service fails to meet fully the 
transportation needs of the Muscle Shoals area. Much of the dissatis- 
faction with Eastern's service relates to the timing and frequency of its 


schedules to gateway points for connecting passengers and to the lack 


of single-plane service to many points in the area with which Muscle 


Shoals has a strong community of interest, such as Huntsville, Knox- 
67/ 


ville, and Chattanooga. 

Eastern presently provides only one and a half round trip 
schedules daily between Muscle Shoals and Memphis and two and one- 
half round trips & day between Muscle Shoals and Atlanta. Since 
Eastern does not offer any single-plane service beyond Memphis or 
Atlanta, through passengers using these gateways now receive connect- 
ing service at these points. Substitution of Southern in these markets 
will not therefore increase the necessity of these passengers changing 
planes at Memphis or Atlnata and will inconvenience no traffic. On 
the other hand, the increased frequencies which Southern will provide 
in the Muscle Shoals-Memphis market will result in improved commuter - 
type service to Memphis and will enable Muscle Shoals passengers to 
66/7 Seepp. 40-42.  — 

67/ For example, Eastern provides only one flight from Memphis to 
Muscle Shoals which leaves Memphis at 6:25 a.m. Thus, as was pointed 
out by the witnesses for Muscle Shoals, passengers from Little Rock 
and other points beyond Memphis are usually unable to make convenient 


connections with Muscle Shoals flights at the Memphis gateway and are 
often forced to spend the night in Memphis. 
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68/ 


effect more timely connections to beyond points. In additidn, Muscle 


| 
Shoals will receive first single-plane service to Huntsville, with which 


15100 Muscle Shoals has a strong community of interest arising out 
| 


of their mutual interests in the development of the Jupiter missile. 


. oan : | s 
Since Huntsville is a common point on the new Tennessee routes being 
| 


awarded to Southern, Muscle Shoals will be afforded direct access to 
the TVA facilities and personnel at Knoxville and Chattanooga. Service 
to Knoxville and Huntsville will also provide additional gateways for the 
benefit of Muscle Shoals passengers traveling to beyond area points. 


Muscle Shoals will still retain Eastern's trunkline service in 


a north-south direction which gives the city single-plane service to 
Birmingham on the south and Chicago, Louisville, and Indiama polis on 
| 


the north. But it is clear that suspension of Eastern's authority in an 
east-west direction will not deprive Muscle Shoals of any single -plane 
69/ | 


service which will not be replaced by Southern. Because of the 


local characteristics of Muscle Shoals east-west travel and the type of 


| 
service provided by Eastern in these markets, service by both Eastern 


| 
687 Eastern offers no commuter service for Muscle Shoals-Memphis 
passengers. Eastern offers two flights to Memphis from Muscle Shoals 
which are scheduled at 7:56 a.m. and 9:53 p.m. But with the only re- 
turn flight from Memphis to Muscle Shoals departing at 6:35 a.m., it 
is impossible for a Muscle Shoals passenger to complete in one day a 
business round trip to Memphis. 
69/ While it is argued that the substitution of Southern's smaller and 
Tess comfortable DC-3 aircraft for Eastern's larger Martins and Con- 
vairs will mean a less attractive service from a passenger standpoint, 
the advantages resulting from the use of larger equipment is not really 
significant unless the schedules offered, both in timing and number, 
are comparable to those being offered by the new service. The in- 
creased frequencies and new services to be offered by Southern, in 
our opinion, renders the argument with respect to the equipment ad- 
vantages of little significance, particularly on short-haul trips of less 
than 200 miles such as exist here. | 
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and Southern would be uneconomic and is unnecessary. Both carriers 
would be competing for Memphis traffic which for the September 1957 
and March 1958 Survey Periods amounted to 93 local and connecting 
passengers. Similarly Eastern and Southern would compete for traffic 
to and from Atlanta which during the same Survey Periods totaled 302 
local and connecting passengers. This volume of traffic clearly does 
not require the services af two local carriers. 

15101 Moreover, the additional revenue accruing to Southern through 
Eastern's suspension will materially reduce the subsidy cost for provid- 
ing the new and supplemental services over the Atlanta-Memphis seg- 
ment. As we have found, Decatur needs air service. Because of the 
relatively limited traffic potential and the short-haul involved and be- 
cause no showing was made that Decatur's airport is adequate for the 
aircraft used by Eastern, service to Decatur should be provided by a 


local service carrier rather than a trunkline. Eastern, moreover, has 


not sought to serve this point. The public benefits of amplified opera- 


tions at Muscle Shoals can be obtained at an acceptable cost-revenue 
relationship only if Southern is substituted for Eastern at this point. 
While Eastern will suffer some diversion of revenue, we find the 
public benefits tobe gained outweigh the limited adverse effect it will 
have upon Eastern's revenues. 

On balance we find that the public convenience and necessity 
require the substitution of Southern for Eastern's east-west authority 
at Muscle Shoals for a temporary period of five years. 

15102 Southern and Bureau Counsel ojbect to the Examiner's decision 


to extend Eastern's temporary nonstop authority between Huntsville and 


| 
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70/ 
Atlanta for a further five-year period. | While Huntsville and Atlanta 


are both certificated points on Eastern's route No. 10, the carrier is 
required by its certificate to stop at Birmingham on Huntsville -Atlanta 
re In order to meet temporarily the needs of the eerie at 
Huntsville for expedited service to Atlnata, Eastern was authorized by 
exemption in 1956 yo overfly Birmingham so as to permit direct service 
between Huntsville and Atlnata until 60 days after final deci siion in Docket 
No. ee In renewing Eastern's direct Huntsville ~Atlanta authority 
and thus author izing competitive service between Eastern and Southern 


| 
over this segment, the Examiner apparently felt that the needs of the 


national defense for service between the principal proving test centers 
in the Southeastern area, namely Huntsville, Eglin Air Fore Base, 
and Patrick Air Force Base (served through Melbourne), could be pro- 
perly satisfied only in this manner; and that the increased subsidy cost 
to the Government which he recognized would result from Eastern's 
duplicating service, was outweighed by the benefits thus accruing to 


the national defense. 


15103 We do not find that the proposed duplicating service between 


Huntsville and Atlanta is required in order to meet adequately the 
i 
military requirements demonstrated on this record. As Bureau Coun- 


sel points out, since Melbourne is being added to Eastern's route No. 10, 


| 
70] astern also excepted to the award of such authority for only a 
five-year period rather than on a permanent basis as the carrier had 
requested. In view of our decision to deny Eastern's request for re- 
newal of its direct Huntsville-Atlanta authority, there is no heed to 
discuss Eastern's contention regarding the duration of its proposal. 
71/ Birmingham serves as the junction point between Atlanta on 
sSepment 1 and Huntsville on segment 4 of Eastern's route No. 10. 
72 Order No. E-10564, dated August 28, 1956. Docket No. 8147 
was consolidated in this proceeding. | 
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Eastern can provide direct service between Huntsville and Melbourne if 
military needs warrant. In the meantime, Southern's nonstop flights 


between Huntsville and Atlanta for connections with Eastern's Atlanta- 


Melbourne flights'will be no less convenient than the connecting service 
.73/ 
presently being offered this traffic. | There was no showing that the 


traffic exchange between Huntsville and Melbourne at the present time 
74/ 
warrants the provision of direct service. As to the air service needs 
between Huntsville and Eglin Air Force Base, under the authority being 
granted to Southern, that carrier can provide travelers between these 
75/ 
points conveient one-carrier connecting service via Atlanta.” Thus, 
it is clear that even if Eastern's temporary authority between Huntsville 
and Atlanta is not renewed on a permannent basis as it requested, the 
national defense requirements for improved air service at Huntsville 
will be adequately accommodated and, at the same time, the uneconomic 
competition between Eastern and Southern on Huntsville -Atlanta direct 
15104 flights will be eliminated. The additional traffic made available 
to Southern will permit substantial savings in the cost af Southern's 
Atlanta-Huntsville-Memphis service, thus affording additional benefits 
to the taxpayers. 
Moreover, as has been pointed out by Southern and Bureau 
Counsel, if Eastern's flights from Chicago to the south serving Hunts - 
ville were all scheduled via Birmingham rather than some being routed 
73] No single-plane service is currently available between Huntsville 
and Melbourne. Service between these points is via Atlanta connections. 
Southern provides this connecting traffic three daily round trips as 
against Eastern's two. 
74/ The latest O&D Traffic Surveys available show that 7 local pas- 
sengers moved between Huntsville and Melbourne during the March 1958 
survey periods. 
75/ Southern is authorized under certain specified conditions to 
schedule nonstop flights between Elgin Air Force Base and Atlanta which 


can be scheduled to connect with the carrier's nonstop Atlanta-Hunts- 
ville flights. 
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i 
| 
directly by Atlanta as authorized under its exemption authority, it is 
possible that Eastern would be able to improve its on-time performance 
at Huntsville so as to give that city better connections at Birrningham 


for the convenience of military traffic destined to the west. At the 


time of the hearing, the irregularity of Eastern's Huntsville-Birming- 
i 


ham service, in addition to the complaints regarding the deficiencies in 
its Huntsville -Atlanta schedules, was one of the Department of Defense's 
major criticisms of Eastern's Huntsville service (Tr. 1048). 

| 


Huntsville will still retain Eastern's north-south long-haul 
: | 


service on its route No. 10 between Chicago and Miami and Birmingham 
and other intermediate points, as well as Capital's service td such points 
as Washington and New York. But there is no convincing showing on this 
record that the local traffic needs between Huntsville and Atlanta require 
the services of two nonstop carriers. We note that as of September 1959, 
Eastern was not using its nonstop Atlanta exemption mutton, to provide 


Huntsville with any through-plane service which could not be provided 
76/ 
under its existing certificate authority. 


767 While Eastern since the hearing has added one and a half daily 
round trips to St. Louis and Miami, routed via Atlanta, the new St. 
Louis service to Huntsville can be, and could have been in the past, 
provided over Eastern's existing Route 10 without granting it) Hunts - 
ville -Atlanta nonstop rights. Although Eastern argues that unless it is 
granted nonstop Huntsville-Atlanta operating authority, it will be unable 
to provide Huntsville with the long-haul flights it presently offers, we 
are not persuaded by this argument. In view of the substantial traffic 
generators on Eastern's Route 10 and its ability to combine its flights 
over its various routes traversing this area, little weight can be given 
to Eastern's argument as to lack of traffic support or ability|to serve 
Huntsville over its Route 10 as presently certificated. 
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Admittedly Eastern rather than Southern could provide the 
needed Huntsville-Atlanta nonstop service as that carrier urges. 
But then Huntsville would lose the improved service to Memphis which 
the record shows is needed and has been satisfactorily provided by 
Southern over the Atlanta-Huntsville-Memphis ee Without the 


support of the Atlanta-Huntsville traffic, Southern could not afford to 


provide the frequencies which are necessary to an properly the 
78 


military needs between Huntsville and Memphis. _ 
15106 On balance, we are satisfied that Southern and not Eastern 


should ee the needed direct service between Huntsville and 
79 
Atlanta.” The Atlanta-Huntsville-Decatur-Muscle Shoals-Memphis 


77/ We have noted Eastern's contention that it is entitled to be con- 
sidered as an applicant for Huntsville-Memphis authority by virtue 

of its "catchall" clause in its applications consolidated herein. This 
claim has been urged before the Examiner and the Board in the expedited 
portion of this proceeding and again before the Examiner in the final 
phase of this case. Each time it has been rejected and Eastern has ad- 
vanced no new arguments which would warrant a change in our earlier 
decision on this matter. For the reasons therein stated (Order E-13028, 
pp. 7-8, dated September 29, 1958), and which we adopt herein, we 
must again reject Eastern's contention that it is an applicant for Hunt- 
sville-Memphis authority by virtue of its "catchall" clauses in other 
applications. In addition, we are satisfied that our refusual to unduly 
expand the instant local service proceeding by injecting issues relating 
to Eastern's application in Docket 8529 for trunkline service in various 
long-haul markets, of which Huntsville-Memphis was only a part, was 
an exercise of sound discretion and does not raise mutual exclusivity 
problems. 


78/ Although Delta claims that the military requirements for service 
to the West could be more adequately accommodated by connections 
through the Birmingham rather than the Memphis gateways, the Depart- 
ment of Defense disagreed, pointing out the difficulty of making connec- 
tions between Eastern's Huntsville flights and Delta's flights at Birming- 
ham as well as the higher cost to the military of West Coast flights 
routed through Birmingham. 


79/ Nor do we find that the service advantages in terms of larger 
equipment or more one-carrier service, or the fact that Eastern is a 
nonsubsidized carrier, are sufficient to offset the benefits accruing 
to Southern and the substantial benefits to be gained by the traveling 
public from the award of this route to Southern. 
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route we are awarding to Southern is a strong local service route which 


will provide needed local service, while at the same time contributing 

to the strengthening of a local service carrier. The potentialities of this 
route for a local service carrier are partially reflected in the response 
which Southern's service has received even during the short period of 
time it has been operating the Atlanta-Huntsville-Memphis ee! 

and the fact that it is giving Huntsville three-daily round trips to Atlanta, 


apparenily without the necessity of requesting an increase in its mail 
81 


rate. 


As to the probable cost of the Atlanta-Memphis route, we view 
with more optimism the economic success of this route as nol con- 
stituted than we did in the interim decision. At that time se predicted 
that the total subsidy cost for one daily round trip between Atlanta- 
Huntsville-Memphis would probably be around $100,000. However, 
in view of Southern's present frequencies, the apparent favorable re- 
sults achieved by the carrier in the short period of time it has been 


serving the route, and the additional support which will be contributed 
| 


by Muscle Shoals and Decatur as well as the added traffic it will gain 


from Huntsville, we believe Southern will be able to provide sub- 

stantially more service and benefit a greater share of the: traveling 

15107 public per dollar of subsidy than we originally anticipated for a 
| 


more limited service. 


80/ Form 41 reports show that Southern for the first quarter of 1959 
enplaned a total of 1253 Huntsville passengers. 


81/ See Southern's Brief pp. 45, 60. 
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Considering the fact that Southern is already providing two 
daily round trips over this route and an additional daily round trip be- 
tween Huntsville and Atlanta, it would appear that the carrier will be 
required to schedule additional frequencies in order to accommodate 
the Huntsville-Atlanta traffic which has heretofore moved via Eastern's 
nonstop service. Based on the provision of two daily round trips over 
the entire route and two additional Huntsville -Atlanta nonstop round 
trips, we estimate that approximately 62, 000 passengers will move over 
this route during'the initial period of operation with an average passenger 
flow of 14.4 passengers per flight. The commercial revenue generated 
by the route should amount to approximately $763, 000 as against 
operating expenses of $890,000, leaving a breakeven need of $126, 000, 
thus giving the carrier a very favorable ratio of breakeven need to 
commercial revenue of . 16. Based on the above considerations, 
we find that the public convenience and necessity require the award to 
Southern of a route between Atlanta and Memphis via Huntsville, 
Decatur and Muscle ee 
15109 NEW ORLEANS-ATLANTA - MEMPHIS-NEW ORLEANS SERVICE 


In considering the various proposals for improved local 


service in the area between New Orleans, Mobile, Atlanta, and 


— 


82/ With return on investment and taxes, the subsidy would amount 
to approximately $162,000. See Appendix G for a detailed analysis of 
our estimate. 


83/ While we are optimistic concerning the future prospects of this 
route, the estimated financial results are, of course, subject to the 
test of actual operations, and depend in part on traffic heretofore 
lacking air service. Accordingly, we have decided to award this route 
for a five-year period, subject to our “use it or lose it'' policy. 
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84 / | 
Memphis, the Examiner found (1) that the service improvements 


which Southern could provide Hattiesburg, Selma, and Meridian war- 
ranted aT replacement of Delta's service by Southern for a five-year 
Sh (2) that the potential benefits to Corinth from the pro- 
vision of air service warranted its inclusion as an intermediate point 
between Tupelo and Memphis for an experimental period of five years; 


(3) that a need existed for direct service by Southern between Memphis 


and Meridian, but not between Meridian and Mobile; (4) that Southern's 


service between Jackson and Columbus, which had been temporarily 
| 
suspended, should be reactivated to give needed service between those 


cities; (5) that the extension to Meridian as an intermediate point on 

the new segment so as to permit north-south Atlanta -New Orleans rout- 
ings would add considerable flexibility to Southern's Soemaicrss and 
permit important new service benefits to the traveling public} (6) that 
National's service between Gulfport and New Orleans should be sus- 


15109 pended during the period Southern is authorized to provide serv- 


ice; (7) that Pascagoula should be named as an intermediate point between 
| 


LT | 


¥ | 
84/ Southern proposed two new route segments - one betwelen Memphis 
and Mobile via Tupelo, Columbus, and Meridian, Miss., and the other 
between New Orleans and Atlanta via Gulfport/Biloxi, Laurel, Meridian, 
Tuscaloosa, Birmingham, Gadsden, and Anniston -- with the extension 
to Meridian on both segments to enable Southern to better integrate its 
east-west operations between Atlanta and Memphis over its segment 1 
and its existing segment 4 operations between Jackson and Mobile. 
The question of substituting a local service carrier in place of Delta 
at Selma, Hattiesburg, and Meridian (north-south only) was also in 
issue. 
Trans-Texas also proposed a route segment between New Orleans 
Orleans and Atlanta via Gulfport/Biloxi, Laurel, Meridian, Tuscaloosa, 

| 


Birmingham, Gadsden, and Anniston. | 


85/ Delta's service at Meridian would be replaced by Southern be- 
tween Meridian and New Orleans only. 
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Mobile and Gulfport/Biloxi; and (8) that Trans-Texas' request for a 
New Orleans-Atlanta route should be denied. 

Thus, the route for Southern which the Examiner found re- 
quired would extend from New Orleans to Gulfport/Biloxi, Hatties- 
burg, Laurel, and Meridian, Miss., and (a) beyond Meridian to Atlanta 


via Selma, Tuscaloosa, Birmingham, Gadsden, and Anniston, Ala. ; 


and (b) beyond Meridian to Memphis via Columbus, Tupelo, and 


Corinth, Miss. ‘As to the mode of operations, the Examiner recom- 
mended that (a) Tuscaloosa and Selma, and (b) Laurel and Hatties- 
burg, be served on alternate flights. The Examiner also recommended 
that Southern be authorized to skip-stop intermediate points as long as 
(1) each intermediate point is scheduled to receive a minimum of two 
daily round tripe (2) two stops are scheduled between Atlanta and 
New Orleans and between Memphis and New Orleans; and (3) at least 
one stop is made'on all flights between Birmingham and Atlanta and be- 
tween Birmingham and New Orleans. 

Southern as well as the cities of Memphis, Columbus, and 
Meridian, urge that the Memphis-Meridian segment be extended to 
Mobile; Bureau Counsel, on the other hand, opposes a Memphis-Meri- 
dian or a Memphis-Mobile segment. Southern also excepts to the failure 
of the Examiner to authorize the separate route segments meeting at 
Meridian it had proposed; Trans-Texas contends that it and not 


Southern should be selected to operate the Atlanta-New Orleans route, 


86/ Except Selma, Hattiesburg, and Corinth each of which should 
receive at least one round trip daily. 
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and Eastern objects to the liberalized operating authority the Ex- 


15110 aminer would grant Southern. | 

We find that we are in substantial agreement with the Examiner's 
conclusions except in the following respects: (1) we finda peed for 
a Memphis-Meridian-Mobile service; and (2) rather than awarding 
Southern a new Atlanta-Memphis-New Orleans route to provide the new 
and improved services found required, we are extending andl realigning 
the carrier's existing segments 1 and 4 to provide substantially the same 
service. Extension of both segments 1 and 4 through Meridian will 
permit Southern to make full use of its existing stations and to inte grate 


schedules and traffic flow over both segments with its present operations 


over these segments. Adding Meridian to segment 4 will also enable 


Southern to provide the Memphis -Meridian-Mobile service we find re- 

quired. Extension of segment 4 beyond Columbus to Memphis will 

not only add strength to the segment by anchoring it toa stronger term- 

inal but will also give Tupelo and Corinth the direct service to the 

State Capital at Jackson they require. Furthermore, perenaton of 

this segment beyond Mobile to New Orleans via Pascagoula and Gulfport/ 

Biloxi, together with the suspension of National at Gulfport, will give 

Gulfport improved service to New Orleans and Mobile and afford sub- 

stantial benefits to Pascagoula by giving that city its first air service. 
Thus, segment 1, as we are modifying it, will extend beyond 

Atlanta to Anniston, Gadsden, Birmingham, and Tuscaloosa and (a) 

beyond Tuscaloosa to New Orleans via Selma, Meridian, Laurel, 

Hattiesburg, and Gulfport/Biloxi; and (b) beyond Tuscaloosa: to Memphis 


via Columbus and Tupelo. Segment 4, as extended, will run from 


Memphis to Corinth, Tupelo, Columbus, and beyond Columbus to New 
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15111 Orleans via the alternate intermediate points Jackson and 
Meridian and the intermediate points Laurel, Mobile, Pasagoula, 
and Gulfport/ Biloxi (See attached map. ) 

The need for single-plane service between Meridian and Colum- 
bus, on the one hand, and Mobile, on the other hand, and for improved 
service between Memphis and Mobile is amply demonstrated on the 
record. We believe the Examiner failed to give sufficient weight to the 
evidence submitted by Southern and the individual cities, showing the 
substantial community of interest existing between these cities and the 
need for a direct and less-time consuming service to accommodate the 
intercity travel requirements engendered by these eee Ex- 
tending segment 4 through Meridian to Mobile will also convenience the 


national defense by connecting by direct service the Strategic Air Com- 


mand Base at Columbus and the new Naval Air Command Base at 


Meridian with the Air Materiel Depot, and the U. S. Corps of Engineers 


located at Mobile. The record shows that the Supply Depot at Mobile 
will furnish most of the supplies for the military bases at both Colum- 
bus and Meridian while the Mobile Office of the Engineers Corps has 
direct supervision of all construction at these establishments. The 
Department of Defense stressed the need for better commercial air 


service between Columbus and Mobile. 


87/ We will adopt the Examiner's recommendation that Southern be 
substituted for Delta at Hattiesburg, Selma, and at Meridian (between 
Meridian and New Orleans only) for a five-year period. 


88/ Southern Exhibit SOU-366, pp. 2 and 3; Memphis Exhibit F, 
pp. 17 and 21; TMCU; Meridian Exhibit VII, pp. 18-21; Columbus 
Exhibits. 
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With respect to Corinth, both Bureau Counsel and Southern 


i 
submit that the admittedly small traffic potential at Corinth, the 
| 


15112 availability of adequate service at Tupelo and the high cost of 
serving Corinth because of the substantial circuity involved, demonstrate 
that Corinth should not be included on the proposed Memphis -Meridian 
segment. However, we agree with the Examiner that adequate local 
air service for Corinth would not be provided through the Tupelo air- 
port, 48 miles away. As the Examiner noted, Corinth has little or no 
rail service to Memphis and the State Capital at Jackson, with which it 
has its principal community of interest. The city and names in which 
Corinth is situated, are spending approximately $200, 000, aud the 
Federal Government over $98,000, for airport facilities suitable for 
DC-3 scheduled operations. Corinth has a substantial sone of com- 


mercial and industrial activity and its economy appears to be expanding. 

The city is not large enough to warrant a confident forecast of profitable 

operation for Southern. However, in view of the relative isblation of 

the community and the consequent contribution to its economy that air 

service would provide, we agree with the Examiner that an experiment 

in local air service to determine whether the city will make sufficient 

use of such service to warrant its cost tothe Government is justified. 

We will authorize service to Corinth for an experimental period of 

five years, as recommended by the Examiner. We will also permit 

Southern to overfly Corinth after one daily round trip in case the city does 

not develop sufficient traffic to warrant additional frequencies. 
While the City of Memphis supports the authorization of air 


service between Corinth and Memphis, the city contends that inclusion 
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of Corinth on the Memphis-Meridian segment would impair the provision 
of the fastest, most direct service which Memphis contends it needs to 
Meridian and Mobile. Accordingly, Memphis submits, Corinth should 
15113 be added to Southern's segment 1 between Memphis and Atlanta. 
In this way, Memphis contends, Corinth would still have the service 
it needs to Memphis, and Memphis-Meridian- Mobile service would not 
be subject to unnecessary circuity and delay. Memphis' proposal for 
an alternate routing for Corinth, however, would not satisfy the city’s 
need for service to Jackson which the Board's routing makes possible. 
Moreover, in view of the skip-stop authority we are granting, Southern 
will be afforded considerable flexibility in its operations. In these 
circumstances, we do not believe that the inclusion of Corinth on 
segment 4 will unduly inconvenience Memphis travelers moving to 
Meridian and Mobile. 

With respect to service to Pascagoula, Southern is of the 


opinion that since the city is so close to the Mobile airport where ex- 


cellent service is available, insufficient travel would be developed by 
89 


the city to justify giving it direct air service at the present time. 
We think the record shows otherwise. 

Pascagoula as well as Moss Point and Ocean Springs which 
adjoin it, would receive its first scheduled air service and would be 
served through the Jackson County Airport. The economic data pre- 
sented show that Jackson County, located on the Gulf of Mexico, has 
experienced a rapid population and industrial growth during the past few 
89/ Southern did not request authority to serve Pascagoula. But the 


Board, in its consolidation order in this case, instituted an investiga - 
tion into the need for service at this point. 
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years, particularly in the ship construction field, and that it is an 
important contributor to our national Rieter Today Jackson 

15114 County's industry is building atomic-powered Aeron, 
destroyérs, and ice breakers for the Navy as well as ere aries 
tankers, and other merchant vessels for private industry. bt is also 
producing solid fuels for the ballistic missile program and a sugar 
refinery is in the planning stage. The Ingall's Shipbuilding Corporation 
alone employs over 6,000 people. The Coastal Chemical Corporation 
is completing the first stage of the construction of a $20, 000, 000 in- 
dustrial plant. The H. K. Porter Company is constructing a $15, 000, 000 
plant for the extraction of magnesium from sea water. seceson County 
is spending $2, 000, 000 in developing its port facilities on the east 


| 
harbor and an additional $2, 000, 000 in the Pascagoula River for the 
| 


development of terminal facilities for oceangoing vessels. 

A survey of the major businesses in the county indicates that 
each month approximately 200 air passengers originate at Pascagoula 
and an equal number return utilizing the terminal at Mobile requiring 
a two-hour drive (including the round trip) through heavy traffic. The 
Jackson County Airport, located a short distance from Pascagoula, 
has three 4,500 foot long, hard surfaced, lighted runways. | 

Pascagoula's principal community of interest, as indicated 


by postal origins and destinations, long distance calls, and ground 


transportation, lies with the cities of New Orleans, Jackson, Miss., 
! 
90/ Jackson County had an estimated 1956 population in excess of 


ZI,000. Between 1950 and 1954 its income payments to individuals 
grew from 25 to 55 million dollars. 
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Birmingham, and Mobile. By extending Southern's segment 4 beyond 
15115 Mobile to New Orleans and including Pascagoula as an inter- 
mediate point on the extended segment, this important area will be 
afforded single-plane or one-carrier service to its primary points of 
interest. 

In view of the relatively slight circuity involved in serving 
Pascagoula between Mobile and Gulfport and the probable traffic which 
would be produced if direct air service were available, we believe 
Southern should at least break even on its service at Pascagoula. At 
the same time the new service will confer substantial benefits on the 
traveling public and contribute to the economic development of the 
Pascagoula area. Accordingly, we conclude that air service at Pas- 
cagoula is required by the public convenience and necessity for a period 
of five years. 

We also agree with the Examiner that the replacement of 
National's service! at Gulfport by Southern's at Gulfport/Biloxi will re- 
sult in greater benefits for the traveling public and is in the public 
Ae 

Gulfport and Biloxi had a 1956 population of 29, 000 and 


50,000, respectively. The city areas lie alongtheGulf Coast, the entire 


beach front having developed into a single community. Gulfport/ 


91/ While the Examiner determined that National's service between 
Gulfport/Biloxi and New Orleans' should be suspended, the specific 
phrasing used was undoubtedly an inadvertent error on the part of the 
Examiner. It would appear from an examination of the Initial Decision 
that the Examiner intended to suspend all of National's service at Gulf- 
port/Biloxi and not just in one direction. The record clearly supports 
this conclusion. ‘National does not object to its suspension at Gulfport 
in favor of Southern if these cities are served by the carrier on its 
Atlanta-New Orleans route. We will, therefore, suspend National's 
service at Gulfport in toto. 
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Biloxi has enjoyed a substantial population growth and recreational 
development during the past several years. Kessler Air Force Base, 
employing 25,000 persons, is located nearby. The cities are located 
15116 95 miles northeast of Moisant Airport at New Orleans and 65 
miles west of the Mobile airport. Southern provides Gulfport/Biloxi 
with north-south service while National serves Gulfport in axl east- 
west direction. | | 

The one round trip daily to and from Mobile and New Orleans 
provided by National with Convair 340 aircraft was deemed inadequate 
by the cities since at the time of the hearing both flights samtived early 
in the ee making no connections usable for business purposes, 
and preventing commuter service. Gulfport also receives tivo round 
trips daily to Mobile and Memphis via intermediates on Southern. 
However, the city's principal community of interest, both cultural and 
financial, is said to be with New Orleans. While service to Mobile is 
adequate outbound, since trunkline connections are available there, 
the city asserts that difficulty is experienced returning to Gulfport after 
alighting from a trunkline at Mobile. | 


The Gulfport witness commented that due to the poorly timed 


National schedules, more trips to the east or the midwest originate by 
automobile from Gulfport to the New Orleans Airport, a 2-1/2 hour 
drive, and then proceed by trunkline thereafter. Of 451 passengers 
during the 14-day survey periods in March and September 1956, 351 
92/ Flight 319 departed for New Orleans at 8:31 a.m. and mee 362 


departed for Mobile at 10:06 a.m. In June 1958 the westbound flight 


departed at 9:41 p.m. and the eastbound departed at 3:51 p. ms 
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used the New Orleans gateway and 100 traveled to or through Jackson- 
ville. Traffic has grown from 940 enplaned passengers in 1950, to 
7,999 in 1956. Of these, 76.7 percent were carried by Southern. 
National has expressed a willingness to be suspended at Gulf- 
port although the airline would lose an estimated $40, 000 in annual 


operating profit at this point. National's reason is that Gulfport has 


15117 shown relatively little community of interest with other route 
93 / 
39 points so that the city cannot justify the second round trip to 


New Orleans that! the city desires. National suggests that Southern be 
extended into New Orleans in a north-south direction from Atlanta so 
as to avoid duplication with National's east-west service from Jackson- 
ville to New Orleans. 

While we recognize that the suspension of National will result 
in a somewhat less convenient service for some of the long-haul pas- 
sengers heretofore carried by National over its Trans -Gulf route, the 
number of passengers so inconvenienced is small. The city does not 
object to the loss of National's one daily round trip for travel to and 
from points to the east, since the few long-haul passengers can receive 
convenient connecting service by Southern through either the New Orleans 
or Mobile gateways. The improvement in the Gulfport-New Orleans 
service, which can be accomplished by Southern, will result in increased 
convenience for a considerably larger segment of the Gulfport pas- 
sengers. In these circumstances, we are satisfied that the replace- 


ment of National's service at Gulfport by Southern will be of greater 


93/ During the March and September 1956 surveys only 4 passengers 
traveled on National to and from Mobile, 3 Panama City, 3 Tallahassee, 
0 Pensacola, 2 Valdosta, 6 Jacksonville, and 33 New Orleans. 
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benefit to the community and is required by the public convenience 
| 


and necessity. 
We turn now to the question of how much additional federal 
subsidy will be required for the new and improved services which 


Southern will be able to provide as a result of the realignment and ex- 


tension of the carrier's segments land 4. As to segment 1, assuming 
one daily round trip between Atlanta and New Orleans via all eee 
mediate points except Anniston and Selma, and one daily rourd trip be- 
15118 tween Atlanta and New Orleans via all points except Gadsden, 
we estimate that 24,760 new passengers will be developed over this 
segment. The additional expenses required for the operation of these 
new services we believe will amount to $598, 000, resulting in a break- 
even need of about $186, 000 and a total subsidy of approximately 
$212, 000. | 


With respect to segment 4, we estimate that the additional 


| 
breakeven need for the two daily round trips we contemplate that the 
| 


carrier will operate between Memphis and New Orleans via all points 


(except Jackson and Meridian, which are alternate intermediate points 
on this route, will each receive one daily round trip) will probably 


be in the neighborhood of $198, 000 with total subsidy amounting to some 


$224,000. Our breakeven need estimate is based on the assumption 


that 22,000 new passengers will move over this route with commercial 


revenues amounting to $366, 000 and expenses being incurred at the rate 
95/ | 
of $565, 000 annually. 


| 
— 
94/ See Appendix H. | 
95/ See Appendix I for a detailed estimate of the additional costs 

attributed to the new operations authorized over segment 4 (Memphis - 


New Orleans). 
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15119 ATLANTA-EGLIN AIR FORCE BASE-NEW ORLEANS 
Service to Eglin Air Force Base. 

We agree with the Examiner's finding that local air service by 
Southern between Eglin Air Force Base, on the one hand, and New 
Orleans and Atlanta, on the other hand, is required by the public con- 
venience and necessity. We are also in accord with his decision to deny 
Eastern's application to serve Eglin on its Route 5 as an intermediate 
point between Atlanta and New Orleans. However, we differ from the 
Examiner in that (1) we would extend Southern's segment 5 (Atlanta- 
Panama City) to New Orleans via Eglin so as to establish a single 
segment rather than designating Eglin on two separate segments as did 
the Ria (2) we will deny National's request to serve Eglin. 

Extension of segment 5 to New Orleans will provide a stronger 


terminal for the segment. In addition, elimination of a required stop 


at Panama City on every flight will permit greater operational flexibility 


for Southern and better service for the military traffic at Eglin as well 


as other through traffic moving to Atlanta or New Orleans. 
Eglin is located 53 air miles northwest of Panama City and 


approximately 40 miles east of Pensacola. It is the site of the Air 


96/ The Examiner would certificate Southern (in lieu of its exemp- 

tion authority) to'serve Eglin as a coterminal point with Panama City 

on its segment 5 which extends between Atlanta and Panama City via 
Columbus and Dothan. He would also continue in effect Southern's 
authority to provide Eglin-New Orleans nonstop service authorized in 

the Board's interim decision herein, and would designate Eglin as an 
intermediate point on the Jacksonville-New Orleans segment he would 
award to the carrier. For the reasons hereinafter discussed, pp. 89-93, 
we have found that the Jacksonville-New Orleans segment is not required. 
Instead of the routing for Eglin recommended by the Examiner, we are 
extending segment 5 to New Orleans so that the segment will now auth- 
orize service between Atlanta and New Orleans via Columbus, Dothan, 
Panama City, and Eglin Air Force Base. 
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15120 Proving Ground Center which is responsible for the develop- 

i 
ment and suitability testing of major weapon systems for the Air Force. 
The Base has a normal working force of approximately ten to twelve 


| 
thousand persons, of which four thousand are civilians who travel 


extensively to and from other Air Research and Development Centers. 
The main community of interest of the Base lies with Dayton (Wright 

Field), Washington, D. C., and the West Coast. au Fort Walton 
Beach, a growing resort area on the Gulf of Mexico, is also served 


through the Eglin Airport. 


The question of the need for additional air service to meet the 


defense needs at Eglin Air Force Base as well as the question of which 
carrier should be selected to provide the service found required were 

| 
fully considered by the Board in its prior opinion in this proceeding. 


The Board found therein that the principal unsatisfied need of the 


military traffic at Eglin was for improved service to the West Coast. 
This need we concluded could be met satisfactorily by grantiig Southern, 
which was already providing Eglin its needed Atlanta service, nonstop 
authority between Eglin and New Orleans for West Coast pore seorse 
Our previous findings in this regard are amply confirmed by the record 


now before us. 


As the Examiner found, the need for air service at Eglin to meet 


the military travel requirements of the Air Force Base still continues 


. : : : . : ! 
and the provision of such service is important to our national defense. 


ee | 
97/ Additional data concerning the Air Force Base at Eglin are set 
forth in our previous opinion dealing with the military phases of this 
proceeding. (Order No. E-13028, dated September 29, 1958). 
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15121 The record clearly shows that the primary transportation need 
to be satisfied at Eglin is for convenient service to Atlanta for connec- 
tions to the north'and east and to New Orleans for West Coast con- 
nections. The Examiner properly found that these short-haul needs 
could best be satisfied by Southern. But the Examiner determined that 
the additional benefits to the national defense which he found would re- 
sult from service by National warranted the authorization of that car- 
rier to serve Eglin in an east-west direction in competition with 
Southern. Both National and Southern challenge this latter conclusion. 
The Department of Defense estimated that the military traffic 
in and out of Eglin in all directions would amount to about 1200 pas- 
sengers a month with approximately two-thirds of the total expected to 
move via the Atlanta gateway. Traffic forecasts by the carriers for 
the Eglin-New Orleans market ranged from 5700 to 10, 000 passengers 
annually. Bureau Counsel, on the other hand, estimated that about 
14,000 passengers, including civilian, military, and tourists visiting 
the nearby Fort Walton Beach-Playground area, or roughly 40 a day, 
would be exchanged between Eglin and New Orleans during 1958. While 
it is difficult to forecast the traffic potential in this market with any 
exactness, since no historic traffic data showing the number of passengers 


98/ 


carrier on a commercial airline providing direct service is available, 


98/ Although Southern presently provides service between Eglin and 
New Orleans, it did not begin operations until late in 1958 and no 

data is available to show the number of passengers it has carried be- 
tween these points since then. Southern's Form 41's show the number 
of passengers it has boarded at Eglin since inauguration of service, 

but there is no way to determine how many traveled to New Orleans and 
how many to Atlanta. 
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15121 we do not believe that Bureau Counsel's traffic forecast for 


Eglin to and through New Orleans is unreasonable. Even accepting 
Bureau Counsel's forecast, the traffic flow amounts to only about 10 
passengers per flight on a two-daily round trip basis. Clearly two 
carriers are not required to accommodate this volume of traffic. In- 
deed, the authorization of a second unrestricted carrier in this market 
would unduly dilute the available traffic so as to result in not only less 
effective service for these travelers but substantially increased subsidy 
for Southern as well. | 

However, the question is also posed as to whether, despite 
these obvious disadvantages of a duplicating service, the benefits to 
the national defense resulting from National's entry in this sharket 
nevertheless are sufficiently great to overcome these factors. The 
Examiner thought they were. We disagree. The Examine? apparently 
recognized that service by two carriers at Eglin would be uneconomic 
and would have a harmful effect on Southern, Yet he determined that 
certain service benefits that National could provide were offsetting 
factors. : 

First, the Examiner found that the availability of National's 
one-plane service between Eglin and Melbourne would be of substantial 
benefit to the military traffic moving between these points. ! The re- 
cord shows, however, that defense traffic needs between Eglin and Mel- 


| 
bourne are clearly secondary to those shown to exist between Eglin, 


on the one hand, and Atlanta and New Orleans, on the other hand. The 


| 
Defense Department did not submit for the record an estimalte of the 


| 
traffic flow to be expected between Eglin and Melbourne as it did in the 
| 
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15123 case of the other Eglin markets. National in its brief cor- 
rectly points out that in 1956 some 214 passengers enplaned from Eglin 
to the entire State of Florida. Even if this volume were increased to 
1959 levels and all of this traffic were assumed to be Eglin-Melbourne 
traffic, National concludes that the total traffic would not amount to 
much more than two passengers per day. We have no reason to quarrel 
with National's conclusion in this regard. In view of the small volume 
of Eglin-Melbourne defense traffic, we are not persuaded that the need 
for single-plane service is so great as to justify the uneconomic dupli- 
cation and the increased cost to the Government, which would result 
from the provision of such sessgeer 

There ig no persuasive showing on this record that the defense 
traffic needs between Eglin and Melbourne cannot be adequately satisfied 
if reasonably godd connections are provided by Southern and National at 
Panama City. We realize that the connecting service between National 


and Southern at Panama City for the accommodation of the movement of 


military traffic between these two Air Force Bases has not materialized. 


However, we are confident that if increased efforts on the part of both 
National and Southern are made to provide the connecting service at 
Panama City which we expected would result from our awards in the 


expedited portion of this case, such service will accommodate the 


TT 


99/ For similar reasons, as well as those expressed by the Board in 
its interim decision, Order No. E-13028, dated September 29, 1958, 
we confirm the Board's earlier finding that the award of Eglin-Mel- 
bourne authority to Southern is not required by the public convenience 
and necessity. 


| 
| 
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15124 lesser military needs shown to exist between Eglin ant Melbourne. 
Taking into account the greater overall benefits to be gained if Southern 
alone serves Eglin and expensive duplicating services are avoided, we 
believe that a further opportunity should be afforded Southern and 
National to enable them to work out problems involving the effectuation 
of a reasonable connecting service at Panama City. It is noted that 
National has inaugurated a single-plane service between Melbourne and 
Panama City at hours which should permit the provision af sce service 
but that Southern does not offer direct service between Eglin and 


Panama City to enable Eglin-Melbourne passengers to take 4dvantage 
101 / 


of National's single-plane service to Melbourne. 

The Examiner also found that National would give Eglin access 
to an alternate gateway at Jacksonville, thereby conveniencing Eglin- 
East Coast traffic. In view of the more direct routing via Atlanta with 
its greater choice of connecting services, we do not find any significant 
benefit accruing to Eglin-East Coast traffic from an. alternative routing 
at Jacksonville. Moreover, any such traffic which would be routed 


through Jacksonville would occasion further unnecessary diversion from 


Southern's Eglin-Atlanta services. 


EEE 


100/ National provides a one-stop Convair flight to Panama City 
which departs Melbourne at 6:22 p.m. and arrives at Panama City at 
7:46 p.m. In the opposite direction a one-stop flight leaves Panama 
City at 5:49 p.m. and arrives in Melbourne at 9:26 p.m. (Official 
Airline Guide, Quick Reference Edition, for September 15, 1959. ) 


| 
101/ For the reasons expressed in the Board's earlier decision in this 
case (Order No. E-13028) we are confirming our original finding that 
National should be authorized to serve Melbourne as an inte rmediate 


point between Miami and Tampa on the carrier's Route 39.'| We are 
making such authorization effective for a five-year period. | 
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Finally, ‘the Examiner determined that National's ability to 
provide one-carrier connecting service with the National-Delta-American 
15125 interchange flights at New Orleans would offer additional con- 
venience for Eglin-West Coast traffic. We do not find that National's 
connecting service at New Orlenas for Eglin-West Coast traffic would be 
so superior to Southern's either in timing or frequencies, as to justify 
duplicating Southern's service in this market. There is no showing 
in this record to indicate that Southern will not, or is not, adequately 
accommodating the needs of the connecting traffic between Eglin and 
New Orleans. 

Nor do we believe that the alternative suggested by National -- 
that it be authorized to provide Eglin its needed east-west service to 
New Orleans and'that Southern continue to offer Eglin expedited service 
to Atlanta -- would be a satisfactory solution for meeting Eglin's im- 
portant transportation needs. National's proposal would deprive Southern 
of an opportunity'to extend its stub-end operations at Eglin to a stronger 
terminal, would thereby substantially curtail Southern's prospects at 
Eglin, and would probably result in less effective service for Eglin 
traffic. Division of the relatively small volume of traffic at Eglin be- 
tween two carriers would, as the carriers apparently concede, un- 
doubtedly result in loss operations for both carriers and less frequencies 
for the accommodation of Eglin passengers. 

Our reasons for denying Eastern's application to serve Eglin 
are in many respects similar to those for National. Eastern's selec- 


tion also would deprive Southern of an opportunity to improve its route 


a 
102/ Nor do we find that this factor would warrant the selection of 
National rather than Southern to provide Eglin-New Orleans service. 
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structure by closing the gap between Eglin and New Orleans, land would 
thereby adversely affect Southern's chances of a successful operation 
15126 at Eglin, without a showing that any significant compensating 
benefits would result from Eastern's service. In addition, since Eastern 
also proposes to serve the Eglin-Atlanta market as well as the Eglin- 
New Orleans market, Eastern's selection would cause even greater 


| 
diversion from eo with attendant higher subsidy costs for the 
103 | 
Government. As an answer, Eastern submits that if it were autho - 


rized at Eglin in lieu of Southern, no problem of diversion would arise. 
by | 


However, the carrier has presented no persuasive reason which would 

warrant our replacing Southern's Eglin-Atlanta service with that of 

Eastern's and thereby depriving Southern of the traffic which! it heretofore 
| 


has developed between Eglin and Atlanta. | 


We are satisfied that Southern is the logical carrier to serve 


Eglin. The traffic to be served is primarily local and feeder in nature 


and the service logically can be integrated with Southern's operations 
in this area. With the relatively small traffic potential available, 
Southern is in a better position to provide the frequencies and the tim- 
ing needed to properly accommodate the military traffic to be served 


than can a trunkline carrier serving Eglin on through flights, Southern 
| 


has been serving the Eglin-Atlanta market since 1957 and its service has 


| 
eee 
103/  Eastern's application for service at Eglin Air Force Base was 
also considered in the Board's Interim Decision in this case! (Order No. 
E-13028). The additional reasons set forth therein for denying Eastern's 
application are equally applicable here and we hereby expressly adopt 


them as part of this opinion. 
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found good public acceptance as is indicated by the increased frequencies 
and boardings of the carrier since it began service. The carrier has 
developed the traffic potential at Eglin to a point where Southern is now 
providing three daily round trips to Atlanta, There is no showing 
15127 that Southern is not meeting the military requirements of the 
Base, with respect to either the carriage of passengers or cargo, OF 
that it cannot provide Eglin with the same type of convenient service to 
New Orleans for connections to the West it requires. 

In addition, we are convinced that the Atlanta-Eglin-New Orleans 
route will prove an important addition to Southern's system and will 
ar an excellent opportunity to strengthen its overall opera- 
tions. Similar public benefits would not result from the selection of 
either Eastern or National. The fact that the trunkline carriers could 
provide more oné-carrier service to more points than would Southern or 
that they could provide the service at no cost to the Government does 
not, in our view,’ outweigh the factors in Southern's favor. In our 
opinion the above considerations point to the selection of Southern to 
serve Eglin. Accordingly, we find that Southern's Atlanta-Panama city 


107/ 
segment should be extended to New Orleans via Eglin. 


104/ Official Airline Guide for September 15, 1959, Quick Reference 
Edition. 


105/ The Department of Defense stated that Southern's DC-3's were 
adequate for Eglin's commercial cargo requirements. The Department 
did not express any dissatisfaction with Southern's service, but requested 
that the service resulting from the Board's interim award should be 
continued. 


106/ See Appendix J for our traffic and expense estimates of the new 
extension. 


107/ Since Southern's segment 5 (Atlanta-Panama City) expires on 
June 15, 1961, we will make Southern's authority to serve the new ex- 
tension effective for the same period. Southern's segment 5 will now 
extend between Atlanta and New Orleans via Columbus, Dothan, Panama 
City, and Eglin Air Force Base. 
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Suspension of Eastern at Dothan 


The Examiner found that the benefits to be derived from Eastern's 
| 


suspension at Dothan on Route 5 were not sufficient to justify depriving 
15128 Dothan passengers of Eastern's service to Atlanta as well as 


all direct service to the southwest. In the Examiner's view, the fact that 


Eastern substantially outcarried Southern and that Dothan's average 


passenger trip amounted to 624 miles required the retention! of Eastern's 


trunkline service. 


Southern and Bureau Counsel have challenged the Examiner's 
findings and conclusions with respect to Eastern's siete pointing 
out that Eastern provides Dothan with no service to the southwest and 
only local service to Atlanta. It is contended, inter alia, that the Ex- 


aminer failed to appraise properly the effects of Eastern's suspension 


at Dothan on route 5; that he apparently ignored the fact that Dothan 
| 


would still retain Eastern's trunkline service on route 10; and that the 


loss of Eastern's single-plane service will inconvenience but an in- 
significant number of passengers, will permit improved service for 
Dothan passengers to the south west, and afford additional benefits to 
the public in the form of subsidy savings for Southern. In addition, 
Southern asserts that the Examiner erroneously relied on length of 
passenger journey, differences in equipment and passenger preference 
as proper tests in deciding the issue of suspension. | 


Our examination of the record convinces us that Eastern's 


suspension on route 5 is required by the public convenience jand 


necessity. It is clear from the record that Eastern is providing only 


local service for Dothan over this route, with by far the greater por- 


tion of the route 5 traffic which it generates at Dothan exchanged with 


Atlanta; that service by both Eastern and Southern between Dothan and 
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Atlanta is not required to serve the needs of the public moving between 
15129 these points, that Eastern's participation in the Dothan-Atlanta 
market is considerably less than Southern's; and that Eastern's sus- 
pension will result in a saving in the amount of breakeven need required 
for Southern to provide local service to Dothan. 

Dothan, Ala., with an estimated 1958 population of 30, 000 is 
located 178 air miles southwest of Atlanta and 72 miles north of Panama 
City. It is the principal trading center for a large agricultural area and 
the site of Fort Rucker, the United States Army Aviation Center, and a 
permanent military installation. Dothan's major traffic flow is to 
Atlanta. Dothan is an intermediate point on segment 1 of Eastern's 
route 5 extending from San Antonio and other points in the southwest in 
a northeasterly direction to Atlanta and Boston. Eastern also serves 
Dothan on its route 10 (Miami-Chicago-Milwaukee). Southern was 
authorized to serve Dothan as an intermediate point between Columbus 
and Panama City'when it was awarded the Atlanta-Panama City segment 


108/ 
in 1956. As the record in that case demonstrated, Dothan was dis- 


satisfied with its service to Atlanta as well as its lack of direct access 


to the southwest. 


Today Eastern provides no through-plane service beyond 
Dothan on its route 5 to the southwest. If offers Dothan one afternoon 
flight with Martin equipment from New Orleans which also serves Pen- 
sacola; and an additional flight from Pensacola to Atlanta stops at 
Dothan. Southern, on the one hand, gives Dothan passengers one 


daily round trip to New Orleans which also serves Eglin Air Force Base. 


108/ Panama. City-Atlanta Investigation, Order No. E-10332, dated 
May 29, 1956. —————SE—ESe 
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During the March 1958 Survey Period, Eastern carried only 13 local 


15130 passengers on its northbound flights -- 5 from New Orleans 
109/ 

to Dothan and 8 from Pensacola to Dothan. | 

| 


As to its service to the northeast on route 5, Eastern's flights 
| 


originate or terminate at Atlanta, no through-plane service being 
| 
scheduled for Dothan passengers moving beyond that point. Hastern 


presently provides two one-stop flights from Dothan to Ree and one 
one-stop flight from Atlanta to Dothan as compared to Southern's three 
daily round trips -- two nonstops and one one-stop. During the Septem - 
ber 1957 and the March 1958 Survey Periods, Eastern carried 190 local 
and connecting passengers between Dothan and Atlanta as compared to 


the 475 local and connecting passengers using Southern's service bet- 
110/ | 


ween these points, Thus, in the primary market served by Eastern 


on its route 5 (and the only point to which Eastern provides service in 


| 
| 
both directions), Southern outcarries Eastern almost 3 to 1. | 


It is thus clear that little inconvenience to Dothan passengers 


will result from Eastern's suspension on route 5. Enplaning passengers 


at Dothan will not be deprived of any single-plane service offered by 


Eastern which is not already being provided by Southern. The only 


one-plane service offered by Eastern that Dothan will lose will be the 


two flights from Pensacola which produced only 9 local passengers to 


109/ Southern did not inaugurate service between Dothan and New 
Oreleans until late in 1958. 

| 
110/ Broken down into local and connecting passengers, Eastern 
carried 121 local and 69 connecting passengers. Southern carried 
188 local and 287 connecting passengers in this market. 
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Dothan, or an average of .032 passengers per day fora 28-day period. 
15131 Because of the local service characteristics of Eastern's 
operations at Dothan on Route 5, service by both Eastern and Southern 
is both uneconomic and unnecessary. Since Southern has been serving 
Dothna, its Dothan-Atlanta service has been well patronized and there 
is no reason to assume that the improved service to and from the south- 
west which Southern will be able to offer Dothan over its segment 5 ex- 
tension will not also find good public acceptance and provide additional 
benefits for Dothan. We recognize that both Dothan and Eastern are 
opposed to the suspension. However, in order that the additional local 
service offered by Southern at Dothan may be provided more economi- 
cally, we believe that Eastern should be suspended on its Route 5 so that 
Southern may obtain revenue presently accruing to Eastern from its 
local service in the Dothan markets and thereby reduce Southern's de- 
pendence upon the Federal Government. 

As to the benefit to Southern from the suspension, Southern 
estimated that Eastern's suspension would reduce its, subsidy by at 
least $40,000. On the other hand, Bureau Counsel figured the reduc- 
tion would be about $20,000. The difference in the estimates stems 
primarily from a disagreement as to the number of additional passen- 
gers Southern will gain if it is the sole carrier in the Dothan-Atlanta 


112/ 
market. Bureau Counsel did not believe Southern would carry the 


111/ Based on the O&D Traffic Surveys for September 1957 and March 
1958. These few’ Pensacola-Dothan passengers will have connecting 
service available at Panama City. 


112/ Southern forecast that with Eastern suspended, Southern would 
generate as much additional traffic between Dothan and Atlanta at 1958 
traffic levels as Eastern developed between Dothan and Atlanta in 1957 - 
about 8 a day in each direction. 
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| 
additional passengers it forecast, since it had not proposed additional 


service between Dothan and Atlanta. However, Southern pregently 
15132 provides 78 seats daily between Dothan and Atlanta and even 
taking into consideration the fact that other traffic moving as the 
segment will undoubtedly occupy some of those seats, it wot appear 
that its three daily round trips would readily accommodate the eight 
additional passengers in each direction it assumed it would develop if 
Eastern were suspended. ad It was also contended that Southern would 
not be able to attract all of Eastern's Dothan-Atlanta traffic “A that 
some of it would be lost to air transportation because of the ditterence 
in equipment and inferiar service provided by Southern. We find this 
argument unpersuasive in view of the length of hop involved (178 miles) 
and the fact that Southern provides a faster service than Eastern and, 
according to the latest surveys, is actually carrying 70% of the total 


traffic moving between these points. Under the circumstances we do 
| 


not believe that Southern's estimate of subsidy savings of $40, 000 is 
unreasonable or cannot be obtained. | 

While Eastern will sustain some diversion of revenue (it 
estimated its loss if suspended on route 5 at approximately $40, 000), 
we do not find this amount will have any adverse effect on Eastern or 
is sufficient enough to outweigh the benefits resulting from its suspen- 
sion. 

Based on the above considerations, we find that Eastern 
should be suspended at Dothan on its route 5 and that it should be 


EEE Ea 
| 


113/ Based on the September 1957 and the March 1958 Survey Periods 
about 23 passengers a day, both local and connecting, are developed in 
the Dothan-Atlanta market. 
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prohibited from providing single-plane service between Dothan and 


Atlanta over any of its other routings. 
15133 Service to Marianna 


We do not agree with the Examiner's conclusion that Southern 
should be substituted for National at Marianna. Southern would incur 


expenses of establishing and maintaining a new station and additional 
114/ 
direct flying costs of about $45, 000 with little prospect that Marianna 


would make sufficient use of the service to even pay the out-of-pocket 
costs of the service. 
Marianna is a small city in Florida with a population of about 


6,000. It is located 58 miles northwest of Tallahassee, 53 miles north- 
115/ 
east of Panama City and 37 miles southeast of Dothan. National 


has served Marianna since 1946 and presently provides the city with 
one daily round trip in an east-west direction on its Trans -Gulf route. 


National did not introduce exhibit material at the hearing with 
116/ 
respect to its service at Marianna. But National's Form 41 sche- 


dule T-4 reports on file with the Board show that Marianna has failed 


114/ Based on Southern's experienced operating costs for the period 
ending March 31, 1959, station expenses of $20,000, and assuming two 
round trips a day. 


115/ The driving time from Marianna to the Dothan airport is esti- 
mated to take less than 45 minutes. 


116/ National did not request suspension at Marianna but took the 
position that Marianna would be better served by Southern on its seg- 
ment 5 so that the city would receive direct service to Atlanta. The 
question of the replacement of National's service by Southern was 
placed in issue by the Board's consolidation order in this proceeding 
(Order No. E-11519, dated July 2, 1957) wherein the Board instituted 
an investigation to determine, inter alia, whether the public convenience 
and necessity require Southern's service at Marianna and the concurrent 
suspension of National during the period Southern serves the point. 
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| 
to produce as many as two passengers a day during the 12 years it 
has been served by National. 


The Examiner decided, however, that the city might make 
| 


greater use of air service if it were afforded access to Atlanta rather 
than the east-west service it presently receives. Yet the record is 
devoid of any direct evidence of a real need for service between Mari- 
anna and Atlanta. Although both Southern and National were of the 

15124 Re ae that Marianna's principal community of interest was with 


See! | 
Atlanta, the city itself did not appear at the hearing to oppose sus- 


pension or to request service to Atlanta. Nor did Marianna file a brief 


| 
to the Examiner or to the Board with respect to this issue. 


In view of the present state of the record, we do not believe 
we would be justified in speculating with regard to Mantannate needs or 
in assuming that the city would better its past traffic performance even 
if it were given, at the expense of the Government, direct service to 
Atlanta, Thus, there is no showing that the substitution world help 
Southern or provide significant new benefits to the traveling public. 


Admittedly, the replacement by Southern would relieve National of 
| 


having to serve a weak point. But shifting the burden of unprofitable 


operations from National to the taxpayers without any convincing show - 
| 


ing of offsetting gains to the traveling public would not be warranted. 


We conclude from the foregoing that the public convenience and 


necessity do not require the substitution of Southern for National at 


Marianna. | 
| 
| 
| 


a 


117/ It is noted that Southern despite its statement concerning the 
primary travel needs of Mariama, opposes its inclusion on segment 
5 (Atlanta-Panama City/Eglin), Instead, the carrier claims the city 
should be placed on Southern's proposed Jacksonville-New Orleans 
route which would in effect continue the east-west service it! pre- 
sently receives. | 
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JACKSONVILLE-NEW ORLEANS 


Southerniand Trans-Texas have proposed similar local service 


routes between New Orleans and Jacksonville via various intermediate 
118/ 
points, with concomitant requests for suspension of National at 


various cities served by that carrier on its route No. 39 between Jackson- 
119/ 
ville and New Orleans. 


While the Examiner denied Trans-Texas' application and deter- 


mined ar National should not be suspended at Tallahassee or Panama 
120 


City, he decided that Southern should be authorized to operate one 


daily round trip over a Jacksonville -New Orleans route on a "use it or 
lose it'' basis for a period of five years. The Examiner would include 
Valdosta, Tallahassee, Marianna, Panama City, Eglin Air Force Base, 
Mobile, Pascagoula, and Gulfport/Biloxi as intermediate points on the 
new route. The authority recommended between Eglin Air Force Base 
and New Orleans would be in addition to the Eglin-New Orleans seg- 
ment the Examiner found required to meet defense needs and which he 
recommended should be continued. 

The Examiner found that National was adequately meeting the 
needs of the Gulf cities for east-west service and that Southern's 
proposal to provide the local service over the Trans-Gulf route in 


lieu of National was not warranted in view of the high price the 


118/ See excerpts from the Initial Decision, p. 2 as to the details 
of these proposals. 


119/ Suspension of National is requested at Valdosta, Tallahassee, 
Panama City (on segment 1(b) of Route 39 only), and Gulfport, Na- 
tional opposes its suspension at Tallahassee and Panama City. 


120/ The Examiner also concluded that National's request for 
permanent authority at Panama City should be granted. We agree 
with this conclusion. 
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Government would have to pay for supporting a service that would offer 
less benefits to the traveling public. However, the Examines decided 
15136 that the improvement in Southern's route structure end the 
operational advantages which would accrue to the carrier from the 
award of east-west authority in addition ta that granted to Southern 
in a north-south direction at each of the points to be included on;the new 
route warranted the authorization of a partially competitive demic bet- 
ween Southern and National. Recognizing the marginal prospects of the 
route, the Examiner estimated that the one daily round trip tecom=nended 
would cost between $125, 000 and $150, 000 annually in subsidy. 
National, Eastern, Delta, and Bureau Counsel oppose the award 
to Southern. Southern supports the Initial Decision, but urges that Na- 


tional be suspended at Tallahassee and Panama City. 


Upon consideration of the entire record, we find that the grant 


of a Jacksonville-New Orleans route to Southern as recommended by the 
121/ 
Examiner is not required by the public convenience and necessity. 


Southern's services would substantially parallel National's route No. 39, 
and thereby provide duplicating services that are not required. Na- 


| 
tional already renders service to all apoints on the proposed route ex- 
122/ | 
cept Pascagoula, Gulfport, and Eglin Air Force Base. And, as 


the Initial Decision indicates, National's service is entirely adequate 
| 
| 
| 


121/ Our finding that the proposed service by Southern is not required 

by the public convenience and necessity applies equally to Trans-Texas’ 

request for a similar Jacksonville-New Orleans route. | 
| 

122/ As previously indicated, we have found that National |should not be 

suspended at Valdosta or Marianna or authorized to serve Eglin Air 

Force Base. | 
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to meet the transportation requirements of the Gulf cities served by it 
between Jacksonville and New Orleans. There is no showing that 
Southern's proposal would provide any significant new or improved serv- 
15137 ice to ee fact, the limited need for the additional 
service which the Examiner would authorize is reflected in his 
recommendation that Southern should be required to provide only one 
daily round trip over the new route. We see no reason to differ from 


the Examiner's conclusions with respect to the adequacy of National's 


services over this route. 


Insofar as Eglin is concerned, the new segment is unnecessary 


to provide access to New Orleans, its primary east-west transportation 
need, as we have already authorized that service on the new Atlanta- 
Eglin-New Orleans segment. Gulfport's need for improved service to 
New Orleans is being met by the extension of Southern's segment 4 to 
New Orleans. As to Pascagoula, its placement of segment 4 between 
Mobile and New Orleans, as heretofore authorized, will give that city 
direct service tolits primary community of interest points. There is 
no persuasive showing that these latter two cities require single -plane 
service east of Mobile. 

With respect to the portion of the route east of Panama City, 
the traffic flow moving between Panama City and Jacksonville appears 
to be short-haul and low density in nature. The record fails to dis- 


close any justification for authorizing costly competitive service over 


123/ The Examiner apparently felt that the side-by-side seating 
afforded by the DC-3's as compared to the Lodestars' configuration 
might be of greater convenience to the passengers. The Lodestars 
used by National, however, serve only a limited number of points on 
the route. Moreover, it is noted that National has since replaced 
the Lodestars with Convair equipment. 
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this segment or to require Southern, rather than National, at substantial 


cost, to provide the weak-traffic generating points of Valdosta and 

Marianna with east-west service. Obviously, relatively few benefits 
would result from the operation of this route by Southern in corapene 
tion with National. | 
15138 The Examiner figured that the cost of one daily moaned trip over 
this segment, with National suspended at Valdosta, Marianna, and Gulf- 


port only, would range between $125, 000 and$150, 000 in subsidy. The 


Examiner assumed, however, that Southern's one round trip in competi- 
tion with National's greater frequencies and larger equipment, would 
generate some 26, 000 passengers or one-fourth of the total number of 


passengers estimated by Bureau Counsel. We note, however, that 
| 


Bureau Counsel's forecast was based on the assumption that National 
| 


would be suspended at all of the points requested, and that a more com - 
plete pattern of service by Southern would be operated. since National, 
under the Examiner's recommendation, would only be suspended at the 
weaker points, thus giving National a further competitive advantage 
over Southern, we believe the Examiner's traffic forecast is too high. 
Bureau Counsel's forecast, on the other hand, shows a breakeven need 
of over $423, 000. ! 

In view of our decision to deny the requests for Jacksonville - 
New Orleans service, it is not necessary to reconcile the two fore- 
casts or to determine which pattern of service would be conpraered 
more appropriate if a new Jacksonville-New Orleans route were to be 
granted. However, reference to these estimates is made to demon- 
strate the probable extent of the additional subsidy needed to support 


a Jacksonville-New Orleans duplicative service. It is clear that the 


cost of such an operation over a route of this length, with the bulk of 
| 


382-A 


the long-haul traffic going to National, would be substantial and would 
probably come closer to the figure estimated by Bureau Counsel than 
by the Examiner. Whichever estimate is used, however, it obviously 
is too high a pricé to pay for the limited benefits which would be 
derived from the proposed service. 

15139 Undoubtedly some operational and scheduling advantages would 


accrue to Southern from the elimination of its stub-end terminal at 


Jacksonville and the grant of new east-west authority. But, there is 


nothing to indicate that whatever operating economies might be achieved 
by Southern from the grant of such authority would be sufficient to offset 
the high cost of establishing the proposed new Jacksonville -New Orleans 
segment. Unless the new service would provide substantial improve- 
ments for the traveling public, we would not be justified in authorizing 
a costly competitive or substituted service merely to effect some specu- 
lative savings which might be gained by Southern from greater opera- 
tional flexibility. Also, it should be noted that we are sub stantially 
improving Southern's route structure herein by eliminating stub-end 
terminals at Panama City, Eglin, Mobile, New Orleans, and Columbus. 
These actions, in our judgment, will offer far greater benefits for both 
the traveling public and the carrier than could be provided by closing 
Southern's Panama City-Jacksonville "gap" in the manner proposed 
here. 

Based on the above considerations, we find that the public con- 
venience and necessity do not require the establishment of the proposed 


Jacksonville-New Orleans segment. 
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15140 SEGMENT 2 (ATLANTA-JACKSONVILLE) 
124/ | 
As had been proposed by Southern, the Examiner decided 
|125/ 


that (1) a new leg should be added to the carrier's segment Zee which 
would extend beyond Albany to Tallahassee; (2) National shonta be eli- 
minated at Valdosta; and (3) Southern should be granted skip-stop au- 
thority over the segment. He determined, however, that Eabtern should 


126/ 
not be suspended at Albany. | 


We agree with the Examiner that Eastern should not be suspended 
at Albany and that Southern should be permitted to conduct skip-stop 


operations over segment 2. But, for the reasons expressed hereinafter, 


we find that the Albany-Tallahassee extension is not required and that 


National should not be suspended or eliminated at Valdosta. | 


Service to Albany 


Southern has challenged the Examinet's decision that Eastern 


should not be suspended at Albany. In summary, Southern contends 


that the Initial Decision is contrary to prior Board decisions favoring 


trunkline suspension in short-haul feeder markets; and that the Initial 


Decision failed to give proper weight to the greater overall benefits 
to the traveling public as well as the substantial savings for the Govern- 


ment which would result from the elimination of Eastern's competitive 


service. 


124/ Southern is requesting (1) suspension of Eastern at Albany; 

(2) suspension of National at Valdosta; (3) extension of its segment 2 
beyond Albany to Tallahassee; and (4) liberalized operating jauthority 
over the segment. | 


125/ Segment 2 as currently certificated authorizes service between 

Atlanta and Jacksonville via Columbus, Albany, Moultrie, and Valdosta. 
126/ The Examiner also concluded that Eastern's request for elimina- 
tion of its restriction prohibiting service between Columbug and Albany, 
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15141 We have considered Southern's contentions but find them unpersua- 
sive. While we do not endorse all of the reasons relied on by the Examiner 
for denying Southern's request to suspend Eastern at Albany, we do agree 
with his basic conclusion that the public interest would be better served if 
Eastern is retained at Albany. 

Albany with a population of about 45,000, is located 148 air miles 
from Atlanta, and 77 miles from Tallahassee. It is the trade center of 
southwest Georgia having a level of business activity rated among the top 
ten cities by Forbes Magazine in 1950. It is served by five railroads, 
twelve motor freight lines, one bus line, and nine highways. Major in- 
dustries of Albany are meat packing, agriculture, and pharmaceuticals. 
The Turner Air Force Base, which is assigned to the Tactical Command, 
and the Marine Supply Depot, are located nearby and are served through 
the Albany Airport. Albany has shown a marked increase in traffic 
generation during the past few years, growing from 9731 in 1951 to over 
22,000 passengers in 1956. The substantial growth in air use is attri- 
buted to the expanding economy of the area in which Albany is situated 
and the increased military activity of the Air Force Base and Marine 


Supply Depot, 


126/ Continued 


Ga., on the same flight should be denied. We recognize the operational 
advantages which would be gained by Eastern from the removal of the 
restriction. But, we do not find that the advantage to Eastern is suf- 
ficient to outweigh’ the adverse effect which Eastern's entry in the 
Columbus -Albany market would have on Southern. Accordingly, we 
agree with the Examiner that Eastern's request for removal of the 
Columbus-Albany restriction should be denied. 
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Eastern presently serves Albany with three northbound and two 
southbound flights daily using Convair and Martin equipment. | Southern 
operates three round trips with DC-3 aircraft. During 1956 Eastern 
and Southern carried 22,552 passengers between Albany and Atlanta, or 


62 passengers a day of which 25 were local passengers and the remain- 


ing 37 connected at Atlanta for other points. The Albany -Atlanta total 


represented 85.9 percent of Eastern's 10, 000 and 70 percent jof Southern's 


4,400 Albany enplaned passengers. In 1957 Eastern terminated all one- 
i 
plane service between Albany and points north of Atlanta. 


15142 It is true, as Southern points out, that the bulk of the Albany 
| 


passengers would not be seriously inconvenienced by Eastern's suspen- 
sion at Albany. Since Eastern's Albany-Atlanta flights, which carry the 
major portion of the traffic the carrier generates at Albany, originate 
or terminate at Atlanta, the through-passengers using the Atlanta gate- 
way are required to use connecting service at that point. Soumiemnts 
connecting service at Atlanta could equally accommodate the te travelers. 
The record shows, however, that travelers to and Puan Albany 
would be inconvenienced by the loss of Eastern's single-plane service to 
points South, and we believe that sufficient use is made of this long-haul 
service to warrant its continuation. Eastern is presently providing a 
single-plane service between Albany and various Florida poihts, and 
nonstop service to and from Tampa, Albany's third most important 
travel market. Suspension of Eastern would eliminate this single -plane 
service. The best service Southern could offer these Soe would 
be connecting service via Jacksonville which would involve substantial 


circuity and additonal delay and expense, particularly for the travelers 
| 


moving in the Albany-Tampa and Albany-Tallahassee markets. 
i 
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The number of passengers so inconvenienced would not in some 
circumstances be so substantial (about 10% of Albany's total traffic) as 
to deny suspension if otherwise warranted. 12t/ Here, however, Southern 
would not provide any new single-plane service that Eastern does not 
offer. It's proposed service would decrease frequencies between Albany 


and Atlanta and deprive the public of the current nonstop between Albany 


and Tampa and Albany and Tallahassee. Passengers enplaned at Albany 


15143 have consistently used the services of Eastern as against those 


of Southern at a ratio of better than 2 to 1. In addition to the general 
traffic growth at Albany, we note that because of the increasing activity 
and importance of the military facilities at Albany, the Department of 
Defense opposes the elimination of trunkline service. 

Southern asserts that substantial savings for the Government 
will be realized if it has sole access to the Albany traffic. While the 
elimination of Eastern's service at Albany would enable Southern to carry 
a substantially greater volume of traffic particularly between Albany and 
Atlanta, we are not convinced that Southern would achieve the subsidy 
savings it claims. Because of the relatively short hop between Albany 
and Atlanta, the revenue contributed by these additional passengers, 
would not be as great proportionally as the increase in the number of 
passengers. Bureau Counsel estimated that Southern would gain 


127/ During the September 1957 and March 1958 Survey Periods, Eastern 
carried a total of 191 passengers between Albany and Florida points, with 
Tampa accounting for 114 passengers. 
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128/ | 
revenues of only $166, 233 from Eastern's suspension. In order to 


realize these gains however, Southern would be required to ran additional 
schedules for which it would not have adequate support from the Albany- 

| 
Jacksonville portion of segment 2 which already produces low load 


129/ 
factors for Southern. In short, while Southern would gain addi- 


tional revenues from Eastern's suspension, it would appear that this gain 
| 


in large measure would be counterbalanced by the increased expense in- 


15144 curred from the operation of the additional schedules to take care 
of the new Albany-Atlanta traffic. | 
On the other hand, Eastern's loss would appear to be sub stantially 


greater than the gain to Southern. Bureau Counsel estimated that the di- 


version from Eastern, on the basis of 1958 traffic levels, would amount 
130/ | 
to $298, 017. Revenue loss even in this amount from a carrier of 
| 
Eastern's strength would not necessarily be a determining factor in de- 


ciding the question of temporary suspension if the benefits to the travel- 


ing public and the gain to the Federal Government from the substitution 
| 
of carrier were sufficient to outweight the impact on the trunkline carrier. 


nnd 


128/ While Southern estimated its revenue increase at some $214, 000 
as a result of Eastern's suspension, the carrier did not take! into account 
the reduced frequency of service it proposes in this market.| Likewise, 
Bureau Counsel's estimate should be adjusted to reflect Southern's new 
yield of 6. 84 cents per mile rather than the former yield of 6.017 cents 
per mile on which his forecast was based. | 


129/ Southern's proposed Tallahassee extension was designed in part 
to provide an alternate routing for some of the additional schedules to 
be added in the Albany-Atlanta market. For the reasons expressed 

hereinafter, however, we have decided not to award the proposed Al- 


bany.-Tallahassee leg to Southern. 


130/. Eastern's predicted diversion was somewhat less than Bureau 
Counsel's, but it based its estimate on 1956 traffic levels. No esti- 
mate was submitted as to how much cost savings would result from the 
withdrawal of its service at Albany and in view of our decision to re- 
tain Eastern.at Albany there is no need for the Board itself to forecast 


the probable savings in cost if the services were suspended, 
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The record, as we have indicated, shows the contrary to be true here. 
Accordingly, we can find no justification for depriving Albany of Eastern's 
single-plane service. 

In view of the above considerations, we find that sufficient public 
advantage would not flow from Eastern's suspension to warrant the in- 
convenience to the public and to the national defense and the loss to 
Eastern which would result therefrom. Accordingly, we will deny 


Southern's request to suspend Eastern at Albany. 
Extension to Tallahassee 


The Atlanta-Albany-Tallahassee service made possible by the 
extension of Southern's route to Tallahassee would place Southern in 
point-to-point competition with Eastern. We cannot find that the record 
supports a need for duplicating services in these markets. 

15145 Tallahassee is the capital of Florida and the site of the Florida 
State University. | Its estimated 1957 population was in excess of 43, 000, 
a sizeable increase over its 1950 population of 27,000. Its economic 
growth has kept pace with its expanding population. Tallahassee is 
served by both Eastern and National. 

Eastern is presently operating three daily round trips with 
Martin and Convair equipment between Atlanta and Tallahassee, with 
one of the southbound and two of the northbound flights serving a 


There is no persuasive showing that Eastern's service is not reason- 


ably meeting the transportation requirements of these markets or that 


131/ The schedule frequencies to which we refer are taken from the 
Official Airline Guide for September 15, 1959, Quick Reference Edition. 
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Southern would offer any significant improvements over the elsating 
service or any new service benefits to the traveling public not pre- 
sently available. The Board's O&D Surveys for March 1958, show 
that a total of 315 passengers, or roughly 22 a day in both directions, 
were exchanged between Atlanta and Tallahassee during this jee 
survey period. In addition, only 10 O&D passengers, or about . 07 
passengers a day, moved between Albany and Tallahassee during the 
same survey period. Clearly a duplicating service by Southern and 
Eastern over this segment would be unnecessarily costly to the Gover 
ment since the record fails to show any offsetting benefits resulting 
from Southern's service in these markets. | 
The record does show, however, that under Southern's 
original proposal, Eastern's suspension at Albany is an integral part 
of the extension to Tallahassee. However, even if we were to take a 
different approach to the question of service to Tallahassee than the 
Examiner, and view the Tallahassee extension and Fastern's Albany 
15146 suspension as two elements of one proposal, we oud not 
reach a different conclusion. Assuming Eastern were suspended at 


| 
Albany, as Southern requested, we still would not add the Albany- 


| 
Tallahassee leg to segment 2. The record shows that the bulk of the 


traffic moves between Atlanta and Tallahassee. If Eastern were no 
longer required to stop at Albany on any Atlanta-Tallahassee flights, 
Eastern would obviously have a further competitive advantage over 
Southern whose Atlanta- Tallahassee flights would be requirdd to stop 
at Albany with apparently little traffic available between Albany and 
Tallahassee. | 
The Examiner assumed that the addition of the Tallahassee 


leg, even without Eastern's suspension at Albany, would relieve the 
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traffic imbalance on segment 2 by affording Southern an opportunity to 
route one of its Atlanta-Albany flights to Tallahassee rather than to 
Jacksonville. The record is not convincing, however, that the exten- 
sion to Tallahassee would in fact provide any appreciable advantage 

for Southern in this respect. The proposed extension would only add 
another stub-end terminal to Southern's system with, as we have found, 
little traffic to support its Tallahassee service. Rather than alleviating 
Southern's scheduling problems, it would appear that the Albany-Talla- 
hassee leg would only add to them and materially increase Southern's 
need for subsidy mail pay. 

No estimates were submitted which were focused specifically 
on the expected financial results of the Atlanta -Albany-Tallahassee 
service apart from the other proposals by Southern with respect to 
segment 2 operations. Nor did the Examiner make any finding as to the 
probable cost of the competitive Atlanta-Albany-Tallahassee service. 
Since we have found that there is no need for duplicating service over 
this segment we deem it unnecessary to make a precise forecast as to 
the amount of subsidy required for the Tallahassee extension. It is 
apparent, however, that the proposed service to Tallahassee in point- 
15147 to-point competition with Eastern could not be ope rated with- 
out a significant increase in the carriers' subsidy need. 

In view of the above considerations, we find that the Albany- 
Tallahassee extension is not required by the public convenience and 


necessity. 


Service to Valdos ta 


The Examiner found that the benefits to be gained by Southern 


and the fact that Valdosta's east-west traffic, heretofore carried by 


| 
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National, could be as conveniently accommodated by Southern's single - 
plane service over its new Jacksonville -New Orleans segment justified 
eliminating National at Valdosta. : 


Valdosta and Bureau Counsel object to the termination of Na- 


tional's authority at Valdosta, while Southern and National are in favor 
132/ 
of the recommended termination. Bureau Counsel takes the position 


that since Southern already carries the bulk of the traffic generated by 


Valdosta, the limited benefits to be gained by Southern from the discontin- 


vance of National's service do not warrant taking away from Valdosta its 

only direct air service to and from points to the west, | 
‘ Upon review of the record and taking into Soraidemation our 

decision herein not to award Southern a Jacksonville -New Orleans route, 


we find we should not adopt the Examiner's decision to eliminate National 
133/ 
at Valdosta. The evidence shows that Southern carries about 85% of 


15,148 the traffic generated at Valdosta, that Southern would gain about 
| 
$17, 000 in additional revenues, and that only a few passengers would be 


| 
inconvenienced by the loss of National's service. 


| 
Yet, on the other hand, Southern would not offer any new single- 


| 
plane service or increased frequencies to offset the single-plane service 
134 / 
Valdosta transportation users would be losing. The small amount of 


Leanne LUE NIE EIS i 
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132/ National does not oppose the termination of its authority at Valdosta 
“Tf the city continues to receive only north-south service from Southern. 
However, National does object if Valdosta is placed on a Jacksonville- 
New Orleans routing as recommended by the Examiner. | 

133/ Valdosta, Ga., has a population of about 31,500 and is located 100 
air miles northwest of Jacksonville and 68 miles northeast of Tallahassee. 


134/ Southern presently provides Valdosta three daily round trips over 
ts segment 2 between Atlanta and Jacksonville. In view of the fact that 
Southern's average load factor between Valdosta and J acksonville is about 
26%, Southern's present service appears to be more than adequate to 
accommodate the additional Valdosta traffic which would result from 


National's suspensio without the addition of extra frequencies. 
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additional passenger revenue which would accrue to Southern if National 
no longer serves Valdosta, in our judgment, is of insufficient benefit to 
the carrier or to the Government to warrant depriving travelers to and 
from Valdosta of ithe single-plane service cee they have relied for 


their transportation needs for many years. 


National did not affirmatively seek suspension at Valdosta and 


it does not contend that the expense of providing its present service to 
136// 
Valdosta constitutes an undue burden on it. It has merely taken the 


position that the suspension of its service at Valdosta would not unduly 
affect its revenues or cause any serious passenger inconvenience. On 
the other hand, Valdosta opposes the proposed suspension. On balance, 
we find that the advantages which might accrue to Southern are insuffi- 
cient to warrant the inconvenience to the traveling public resulting from 
the suspension of National at Valdosta. Accordingly, Southern's request 


for such suspension will be denied. 


15,149 FLORIDA SERVICE 


Substitution of Southern for Eastern at Florida Points 


The Examiner concluded that the public convenience and 
_ necessity do not require the substitution of Southern for Eastern at 
Gainesville, Ocala, Melbourne, and Vero Beach, or the extension of 


Southern from Jacksonville and Tallahassee to Miami via these and other 


135 / National presently offers Valdosta one daily round trip to 
New Orleans, which also serves Tallahassee, Marianna, Panama City, 
Pensacola, and Mobile. 


136/ In fact, National's Exhibit NAL-78 shows that its service at 
Valdosta gives the carrier a slight profit. 
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137/ 
points in Florida as the carrier had requested. In reaching his 


decision, the Examiner reviewed the contentions of Southern in support 


of its Florida proposal, and those of Eastern, Bureau Counsel, and the 


Florida cities cone the transfer of these points from 
38 | 


Eastern to Southern, and found, inter alia, that the substitution of 
hi 
Southern in lieu of Eastern at these cities would not result in any signi- 


ficant service improvements for the accommodation of the traveling 


public; that Eastern's service is adequately meeting their needs; that 
| 
the substituted service would be extremely costly in terms of Federal 


| 
subsidy and at the same time would inflict substantial revenue diversion 


i 
from Eastern. He.therefore concluded that Southern's application should 


be denied. 
Southern has excepted to the Examiner's denial of its proposal 
. | 
and argues that its extension in substitution of Eastern at local service 


points in Florida is required at least for a five-year period on a "use it 
139/ | 


or lose it" basis. We have considered Southern's exceptions, but find 


15,150 that the arguments advanced by the carrier to support its 
| 


contention as to the need for the proposed service are not materially 
different from those previously submitted to and properly rejected by 
the Examiner. We agree with the Examiner's decision that Southern's 


140/ 
application should be denied. 


137/ Southern is requesting a route between Miami, Fort Lauderdale, 
West Palm Beach, Vero Beach, Melbourne, Orlando, Ocala, | and Gaines- 
ville and (a) beyond Gainesville to Jacksonville; and (b) beyond Gainesville, 
to Tallahassee contingent upon Eastern's suspension at Gainesville, Ocala, 
Melbourne, and Vero Beach. 
138/ These contentions are summarized in Appendix C, pp. | 5-9. 

139/ There is no issue in this proceeding as to whether the Florida cities 
served by Eastern must prove their need for air service in the usual "use 
it or lose it" sense. 


| 

140/ We also agree with the Examiner's recommendation that Eastern's 
temporary authority at Melbourne (on both Routes 6 and 10), ‘Ocala, and 
Gainesville and between Orlando and Tallahassee be made permanent. 
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Although Southern challenges the adequacy of Eastern's 


service at these points, and claims that its service would provide greater 


overall benefits, the record fails to support Southern's claim. As the 
Examiner noted, none of the representatives of the cities involved 
expressed any dissatisfaction with Eastern's service and all strongly 
opposed the replacement of Eastern by Southern. Because of the import- 
ance of recreational and tourist travel to the economic well-being of 
these Florida cities, as well as the long-haul character of the bulk of 
the passenger air traffic generated at these points, Eastern's trunkline 
service is of substantial advantage to them and to the traveling public. 
With its extensive advertising and sales promotion of Florida resort 
areas, from which these cities reap considerable benefits, and its one- 
carrier trunkline service to the Northeast and Great Lakes areas from 
which they draw a sizeable amount of vacation traffic, Eastern offers 
important public benefits for these Florida cities which could not be 
matched by Southern's local service. In addition, the services of Delta 
and National and other trunkline carriers are also available between 
some of the Florida cities which are proposed for inclusion on Southern's 
Florida route. We find that the services provided these Florida cities 
by Eastern are satisfactorily geared to their traffic needs and, as the 
Examiner found, the replacement or duplication of those services by 
15151 Southern would not be warranted. 

Southern also contends that the Examiner in relying solely on 
his finding of the adequacy of Eastern's service as the basis for his 
denial of Southern's proposal, ignored other public interest factors 
relating to the encouragement and development of a sound air route 


pattern. It is asderted that the Examiner failed to adhere to the criteria 
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for suspension delineated by the Board in the Seven States Area Case. 
In that case, according to Southern, the Board favored the extension 

\ 
of local service carriers rather than trunklines to meet the future needs 


of that area, not because of the inadequacy of existing service, but 


? 
rather in recognition of the benefits which would be realized from the 
development of a two-level system air service. 

We are unpersuaded by this argument. In the first place, the 


question of improved service was an important consideration in our 


decision in the Seven States case as it is in all cases involving substituted 


services. Inthe second place, we fail to ascertain the similarity alleged 
to exist between the suspensions authorized by the Board in the Seven 
States Area Case and Southern's requested suspension of Easterns ser- 
vice at various points in Florida. The two cases present entirely differ - 
ent factual situations. For example, the traffic requirements of the cities 
involved in the Seven States area are dissimilar to those of the Florida 
cities with which we are now concerned; in contrast to the service benefits 
| 


offered the latter cities, the service received by the former cities did 


not adequately meet their transportation requirements; and contrary to 
15,152 ~=—«ithe situation here, both the trunkline carriers and the cities 


affected were in favor of the replacement of trunkline by local service 


carriers so as to permit the improved service which the record demon- 


\ 
strated was needed and which the local service carriers wuld more 


readily provide. ! 


But where, as here, Eastern, at no cost to the Government, is 


| 
providing these cities with the type of service which is adequately meet- 


ing their traffic needs, we would not be justified in merely substituting 


— 


141/ Order No. E-13254, dated December 8, 1958. 
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carriers and obligating the Government to pay substantial sums for 

the support of the substituted service, just because a trunkline is giving 
the type of local and feeder service which in many areas is usually 
provided by local service companies. We find that the Examiner properly 
took into consideration the relevant public interest factors in reaching 

his decision that Southern's proposed extension in substitution of Eastern 
at local service points in Florida was not required by the public conven- 


142/ 
ience and necessity. 


Service to St. Augustine 


We agreé with the Examiner's conclusion that Eastern should 
be authorized to serve St. Augustine on its route No. 10 between Jackson- 
ville and Daytona Beach for an experimental period of five years. 
Eastern opposes its certification at St. Augustine. It contends 
that air service at St. Augustine is not warranted in view of the limited 


traffic which can be expected to be developed by the city and the avail- 


ability of air service at Jacksonville, only a distance of 47 miles. 


Eastern points to a lack of isolation as well as the absence of any 
15,153 community of interest between St, Augustine and other Florida 
points, and notes the inconvenience to the other traffic moving over the 
route by being required to make an additional stop at St. Augustine. 

We are not persuaded by these arguments. On the contrary, 
we find, as did the Examiner in his Initial es St. Augustine 
has simply demonstrated its need for air service. St. Augustine, like 
142/ As the record shows, Southern is not interested in an intra-Florida 


route unless Eastern is suspended at the points requested by Southern. 


143/ See excerpts from the Initial Decision, pp. ll-12. 
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many other Florida cities, is a well-known resort and tourist center 


attracting traffic from all over the United States. Considering the 


nature of the transportation requirements of St. Augustine, as well as 


the importance of recreational and tourist travel to its economy, we 
believe that substantial benefits should be derived from the paaaton 
of air service at St. Augustine. The prospects for the development of 
St. Augustine as a good traffic generator are favorable and inglusion of 


that point on Eastern's route No. 10 should not impose an undue burden on 
144/ 
the carrier. In view of the location of St. Augustine in relation to 


Eastern's present service to many local paints through the intérior and 
along the east coast of Florida, and the carrier's ability to skip-stop 


intermediate points and schedule its flights over the various segments 
| 


15,154 which it is authorized to serve in Florida, Eastern can serve 
| 


St. Augustine with comparative ease. Thus, for example, Eastern 


presently operates Martin and Convair schedules between Florida points 


and Jacksonville and between Miami and Atlanta which serve east coast 


Florida cities and practically overfly St. Augustine. There ig nothing 
jn the record to indicate that St. Augustine's airport is not adequate for 
| 


service by Martin and Convair aircraft. 


144/ It is noted that Eastern was also a "reluctant" carrier when it was 
certificated to serve Melbourne in 1952. Now it opposes its replacement 
at Melbourne by a local service carrier. While Eastern contends that 

St. Avdgustine has no intrastate community of interest except with Jackson- 
ville for connecting service to beyond points, the record indicates that 

the primary community of interest of most of the smaller cities served 

by Eastern are with northern cities with which, like St. Augustine, they 
draw the bulk of the tourist traffic. Nevertheless, these cities apparently 
make sufficient use of Eastern's service to warrant its continuation, For 
example, the witness for the City'of Vero Beach stated that the city had 
little local community of interest with other Florida points and that the 
bulk of its traffic is interstate. 
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As Eastern points out, it is unlikely that passengers from 


Ponte Vedra Beach, which lies to the north of St. Augustine, would 


utilize to any great extent, air service at St. Augustine in preference to 


Jacksonville for travel to the north. However, there is no indication 
that the Examiner relied on the potential traffic from Ponte Vedra in 
reaching his decision. As the Examiner noted, $109, 000 worth of air 
service was sold by one travel bureau in St. Augustine in 1957 even 
without direct service. Certainly having air service available locally 
should encourage a greater use of air over other means of transportation 
to and from St. Augustine and be of considerable benefit to the public. 

We are not persuaded that an additional stop at St. Augustine 
on Eastern's local flights in Florida will seriously inconvenience the 
other passengers on those flights, as Eastern contends. Whatever 
disadvantage may result to other traffic is not as great in our opinion as 
the inconvenience presently incurred by St. Augustine travelers by being 
required to travel a considerable distance in order to use other air 
service at Jacksonville. 

No estimates were submitted as to the probably expense 
Eastern would incur in providing St. Augustine with air service. How- 
ever, in view of the location of St. Augustine in relation to Eastern's 
present service to many local points, the expected volume of traffic to 
15,155 be generated, as well as the little circuity involved in serving 
St. Augustine as an intermediate point between Jacksonville and Daytona 
Beach, we do not believe that the expense to Eastern for providing service 
to St. Augustine will exceed the revenues derived therefrom. In any event, 
Eastern provides 4 considerable amount of local service in Florida and 
on this record has' demonstrated its intention to continue its role as the 


local service carrier in Florida. As such a carrier and since no local 
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service company operates in the same gene ral area, we believe that 
Eastern must accept the responsibility of providing air service to those 
local points in Florida where we believe the need for air service is 
warranted. Under the circumstance, we find that the Examiner properly 
determined that Eastern should be certificated to serve St. gasses 
for an experimental period of five years. | 
Ft. Lauderdale-Tampa/St. Petersburg and 
Miami-Ft. Lauderdale-West Palm Beach 

Mackey Airlines is presently authorized under its certificates 
for Routes 110 and 112 to engage in foreign air transportation of persons 
and property between Florida points, on the one hand, and Havana and 


145/ 
points in the British West Indies, on the other hand. The carrier also 


has exemption authority to carry persons and property between Tampa/ 
| 


St. Petersburg and Ft. Lauderdale on foreign flights and between 

Ft. Lauderdale and Miami on international flights originating’ or termina- 
15,156 ating at points on Route 110 and also serving either West End or 
the ae 


| 
The carrier is seeking in this proceeding (1) an extension of 


its route from Ft. Lauderdale to Atlanta via Orlando with full traffic 


rights over the proposed extension; and (2) the right to engage in air 


| 
145/ Route 110 extends between the coterminal points West Palm Beach 
“and Miami and the terminal point West End, Grand Bahama Island, B. W.1. 
Route 112 authorizes the foreign air transportation of per song and property 
(1) between the coterminal points Tampa and St. Petersburg, the inter- 
mediate points West Palm Beach-Palm Beach, Ft. Lauderdale, the 
Biminis, Abaco Island, and Eleuthera Island, B.W.1., and the terminal 
point Nassau; and (2) between the coterminal points West Palm Beach- 
Palm Beach and Ft. Lauderdale, the intermediate point Havana, Cuba, 
and the terminal point Nassau. 


146 Orders E-12109, dated January 14, 1958, and E-12482, dated May9, 
1958, respectively. 
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transportation other than foreign between Ft. Lauderdale, West Palm 
Beach, Tampa, and St. Petersburg and between Miami, Ft. Lauderdale, 
and West Palm Beach-Palm Beach. 

The Examiner found that the new and additional authority 
requested by Mackey should be authorized until August 20, 1961, the 
expiration date of Mackey's present certificate. He determined that, 
in granting the authority, Mackey's foreign routes should be redesignated 
llOF and 112F and that separate certificates for the domestic authority 
should be issued to Mackey. 

Upon consideration of the record upon which these conclusions 
are based, we find that we are in full agreement with the Examiner's 
conclusions to grant Mackey domestic traffic rights over its Ft. Lauder- 
dale-Tampa/St. Petersburg route as well as between Miami-Ft. Lauder- 
dale and West Palm Beach-Palm Beach. However, we will deny Mackey's 
application for an ‘extension of its route from Ft. Lauderdale to Atlanta 
via Orlando. 

We are unable to find that the public convenience and necessity 
require the authorization of Mackey as a domestic local carrier befween 
Atlanta and Florida. The Atlanta-Florida market is well served with at 
least five trunkline carriers providing a substantial volume of service 
between Atlanta and Miami. Two carriers are authorized between 
15,157 Atlanta and Orlando and three carriers between Orlando and 
Miami. There is insufficient showing of a need for a direct Atlanta- 

Ft. Lauderdale service to support the entry of a new carrier in this 


market. We do not believe the operation of the 600-mile proposed 


extension would be economically feasible for Mackey. While Mackey 


estimated that it would carry about 10, 000 Atlanta-Orlando-Ft. Lauderdale 
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| 
passengers over this extension with some 25% of the total composed 


of. passengers connecting at Atlanta, we find this estimate to be 
unduly optimstic. Mackey's proposed service between Atlanta and 
Ft. Lauderdale would be operated with less attractive and slower 
DC-4 equipment, with only one nonstop flight a day over the 600-mile 
hop between Atlanta and Ft. Lauderdale, and an additional flight with 
F-27 equipment via Orlando. With this type and volume of service 
pitted against the: more attractive, faster, and more frequent service 
available between Atlanta and Miami and Orlando and Miami, it is 
doubtful that Mackey would attract any sizeable amount of local Atlanta- 
Ft. Lauderdale or Orlando-Ft. Lauderdale traffic, despite the direct 
service being provided. Since three trunkline carriers are authorized 
by exemption to serve Ft. Lauderdale between Miami and northeast 
points, “the bulk of the traffic from points north of Atlanta will move 
by the direct flights and Mackey could not count on much of this connect- 
ing traffic for backup support for its Atlanta-Ft. Lauderdale operations. 
Mackey also relies heavily on generating a substantial amount 
of Atlanta-Nassau and Atlanta-Havana traffic as additional support for 
its ope rations over the new route. While it is true that a direct one-stop 
15,158 low-fare service to Nassau, as proposed by Mackey for Atlanta 
passengers, would undoubtedly be a convenience for such persons as 
would use it, there is no convincing showing on this record that Mackey 


would develop the Atlanta-Nassau passengers it estimates. In fore- 


casting the probable local Atlanta-Nassau traffic, Mackey relied toa 


i 


147/. It should be noted that in the Fort Lauderdale Service Case, 
Docket 10665, Ft. Lauderdale is being added as a coterminal or Tnter - 
mediate point in the certificates of the seven trunkline carriers serving 
Miami. 
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large extent on its experience in developing the Tampa/St. Petersburg- 
Nassau market. However, in view of the differences in the nature of 
the two areas, we do not believe Mackey's traffic success at Tampa/ 
St. Petersburg is'a true indication of the possibilities of the Atlanta 
area as a fertile field for the development of a comparable volume of 
Nassau vacation traffic. 

A great deal of Mackey's developmental éfforts at Tampaf 
St. Petersburg have been directed to the tourists in the Tampa/St. Peters- 
burg area and in encouraging them to take a few days side trip to Nassau 
during their vacation stay in Florida. Atlanta, on the other hand, does 
not cater to, or attract, vacationists as does Florida and Mackey would 
not have access to the same type of traffic potential which has been 
largely responsible for much of the carrier's success in its Florida- 


Bahama operations. 


In addition, Mackey estimates that 50% of the total Atlanta- 
Nassau passenger market will be connecting traffic. It is apparent, 
however, as the Examiner observed, that Mackey's hopes of capturing 
any substantial volume of traffic from northern cities by connection at 
Atlanta are not very bright. Existing nonstop coach flights to Florida 
from Chicago and other points north of Atlanta will attract the bulk of 
these travelers and very few can be expected to make a two-carrier 
connection at Atlanta with Mackey's DC-4 one-stop flight to Nassau. 
15,159 Mackey was certificated for a limited and specific purpose - 
primarily to encourage and develop the use of air transportation between 
vacation areas- namely, Florida, the Bahamas, and Havana. The 


carrier has achieved success in this limited field and has provided 
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148/ 
a useful and attractive service for these travelers. There is every 


reason to believe that, with the additional local Florida traffic which 
it will be certificated to carry, the carrier will continue to provide a 
useful service while at the same time carrying on profitable operations 
from this specialized and limited service. But in attempting to extend 
its operations so as to become primarily a domestic carrier over highly 
competitive routes some 600 miles north of its principal base/of operations, 
we are convinced that Mackey would not fare well sci and that 
the results of such an operation could well jeopardize the rendition of the 
specialized services for which it was certificated. | 

For the above reasons, we conclude that Mackey's application 
for extension of its route from Ft. Lauderdale to Atlanta via Orlando 
should be ee | 
15,160 Turning to the other aspects of Mackey's proposals, we have 
considered the exceptions which have been filed opposing the grant to 
Mackey of domestic traffic rights over its Ft. Lauderdale -West Palm 


Beach -Tampa/St. Petersburg route as well as between Miami, Ft. 
i 


Lauderdale, and West Palm Beach. We do not find that any per suasive 


reasons have been submitted by the opposing parties which would warrant 
our disagreeing with the Examiner's conclusions in this regard. With 


respect to the Ft. Lauderdale-West Palm Beach-Tampa/St. Petersburg 


domestic authority being granted to Mackey, we agree with and adopt 


| 
| 
148/ In1953, Mackey carried 15,592 passengers. By 1957, it had 
developed this vacation market to a point where it was carrying more 
than 87, 000 passengers (MK Exhibit A, p. 4). 


149/ In view of ovr disposition of Mackey's request for an extension 
beyond Ft. Lauderdale to Atlanta via Orlando, there is no reason to 
discuss the procedural objections raised by the parties with respect to 
this phase of Mackey's application. 


404-A 


as our own the reasons set fprth in the Initial Decision. Certain 
comments concerning the Miami-Ft. Lauderdale-West Palm Beach 
route award are warranted however. 

It is contended that in view of the substantial volume of 
service offered between West Palm Beach and Miami, there is no 
need to authorize Mackey to carry local traffic in this market. While 
there appears to be an adequate volume of service between West Palm 
Beach and Miami to meet the present demand for service in this market, 
the justification for giving Mackey local traffic rights between West Palm 
Beach and Miami'does not rest on pressing needs of the local traffic for 
air service between these points. Mackey is presently authorized to 
serve the three neighboring cities of West Palm Beach, Ft. Lauderdale, 
and Miami on foreign flights. Permitting the carrier to operate local 
connecting flights between these three cities so as to enable the carrier 
to develop by air local traffic from the West Palm Beach and Ft. Lauder- 
dale areas for connections with flights at Miami will provide service 
conveniences for these connecting passengers-- i.e., avoiding the 
confusion of checking-in at the Miami airport, baggage checked through, 
etc. -- and will provide an additinnal source of traffic for Mackey without 


causing any serious harm to any other carrier. 


15,161 The service by the trunklines between West Palm Beach and 
150/ 
Miami is provided as part of their long-haul flights. Because of the 


short distance involved and the relatively limited size of the West Palm 


Beach -Miami market, the provision of shuttle flights between these 


150/ No-other carrier is certificated to-provide local service between 
Et. Lauderdale and Miami or between Ft. Lauderdale and West Palm © 
Beach. 
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points by the trunklines so as to better develop the local traffic would 
not be economically feasible. However, to a carrier such as 
whose main interest is developing short-haul vacation traffic, 


of service authority at these important tourist resorts would be bene - 


ficial. It will permit Mackey to achieve better utilization of its equip- 
| 


ment and to obtain additional revenue at times when the traffic may not 


be sufficient to warrant every schedule serving these points to also 
| 
serve foreign points, 
| 
Mackey's service in these markets, however, will undoubtedly 


be tied primarily to the traffic volume of its foreign service and the 
| 


number of frequencies the carrier could afford to operate on a turnaround 


basis between West Palm Beach and Miami should preclude any substan- 
| 


tial diversionary impact on the trunkline carriers serving this market. 
| 


Moreover, this new authority is being granted for only a short period of 


time so that review of Mackey's traffic experience in the se domestic 
markets will be pqseible at an early date. Under these circumstances, 
we do not believe either economic or public interest considerations 
require the denial of Mackey's request for domestic traffic rights in 
15,162 the markets here involved. : 


For these reasons as well as those set forth in the Initial Deci- 
| 


| 
sion, we find that the public convenience and necessity require the 


issuance to Mackey of a new certificate authorizing the air transportation 


| 
of persons and property until August 20, 1961, between the coterminal 


| 
points Tampa and St. Petersburg, Fls., the intermediate points West 


Palm Beach-Palm Beach and Ft. Lauderdale, Fla., and terrninal point 
151/ | 
| 


Miami,~ Fla:- 


I51/. In conformance with the authority recommended by the Examiner, 
we will prohibit Mackey from providing nonstop service between Miami 
on the one hand, and Tampa or St. Petersburg, on the other hand. We 
will not, however, redesignate Mackey's present routes as 110(£) and 
112(£), as the Examiner recommended. | 
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LITTLE ROCK-GREENVILLE-ATLANTA SERVICE 


We find that the Examiner properly excluded evidence offered 
by Trans-Texas with respect to its proposed Little Rock-Greenville 
service on the ground that the issue of such service had been specifically 
excluded by the Board as beyond the scope of the present proceeding. 
We also agree with the Examiner that the public convenience and necessity 


do not require the certification of Trans-Texas over a route between 


Greenville, Miss., and Atlanta, Ga., via Greenwood and Columbus, Miss., 


and Birmingham and Anniston, Ala., which would duplicate Southern's 
153/ 
service over a major portion of the proposed route. Trans-Texas, 


Greenville, and Delta Council, a nonprofit economic development corpora- 
tion representing 18 Delta and part-Delta counties in Mississippi, have 


filed exceptions claiming that the entire Little Rock-Atlanta route segme nt, } 
154 
15,163 proposed’ by Trans-Texas, should be granted in this proceeding. 


After careful consideration of the contentions submitted in support of 


these exceptions, we are unable to find that they establish error in the 
155/ 
Examiner's Initial Decision. 


152/ Orders E-l1519, and E-11821, dated July 2, 1957, and September 26, 
1957, respectively. 


153/ Southern serves both Greenville and Greenwood in a north-south 
“direction between Memphis and New Orleans. It also provides east-west 
service between Columbus, Birmingham, Anniston, and Atlanta over its 
Atlanta-Memphis segment. 


154/ It is noted that the Braniff-Eastern Interchange provides one daily 
round trip between Little Rock, on the one hand, and Birmingham and 
Atlanta, on the other hand. In addition, Delta offers one daily flight to 
Atlanta from Little Rock and two daily flights from Atlanta to Little Rock, 
and serves Birmingham on one of the westbound flights. 


155/ The City of Greenville did not file a brief in support of its exceptions. 
Delta Council, at'oral argument before the Board, conceded that the Little 
Rock-Atlanta service which had been proposed could not properly be granted 
in this proceeding. 


While other proposals for air service have been made in this 
proceeding, we do not find that the present record establishes that any 


additional local air service in the Southeastern States area covered by 
| 


the scope of the present proceeding, other than that authorized herein, 


is required by the public convenience and necessity at this time. A 


route between Nashville and Atlanta via the intermediate points of 


Decatur and Gadsden, Ala., for instance, has been proposed by Trans- 


Texas. We do not find that the record supports a need for an additional 
carrier in the markets in which Trans-Texas proposes penyiees Eastern 
and TWA together provide a total of twelve daily round trips between 
Nashville and Atlanta and Trans-Texas' proposed service would in addi- 
tion compete with Southern in the Atlanta-Gadsden and the Atlanta - 


Decatur markets. In these circumstances, the grant of Trans-Texas' 
| 


application would not be warranted. 


Trans-Texas also proposed a route from Jackson, Miss., to 
Knoxville, Tenn., via the intermediate points Tupelo, Miss. | Muscle 


15,164 Shoals and Huntsville, Ala., and Chattanooga, Tenn, The 
| 


function of the proposed route, according to Trans-Texas, ig to provide 


northeast Mississippi with local air service to the State Capra at 


Jackson and to provide the cities in the Tennessee Valley with local air 
service. The need of Tupelo for direct service to Jackson is being met 
by extension of Southern's segment 4 beyond Columbus, Miss. , to 
Memphis, Tenn,, and the route awards we are making herein to Southern 
will afford local air service in eastern Tennessee. In view of this, there 
is no need or justification for authorizing competing services by Trans- 
Texas in these markets. Accordingly, we will deny Trans-Texas' 


application. 
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We have also carefully considered the objections raised by the 
cities of Tifton and’ Thomasville, Ga., to the Examiner's denial of air 
service to these communities, but find no persuasive arguments advanced 
by the parties in their briefs or in oral argument which would warrant our 
disagreeing with the Examiner's ultimate conclusion that air service for 
Tifton and Thomasville would not be justified at this time. In view of the 
availability of air service at nearby cities and the substantial circuity 
involved in including Tifton and Thomasville as intermediate points on 
Southern's Atlanta-Jacksonville segment, even ona "use it or lose Etre 
basis, we do not believe that the cost required to provide the se cities 


with air service at this time would be warranted. 


15,165 SKIP-STOP’ AUTHORITY FOR SOUTHERN 


Southern on brief to the Board has requested the same type of 
liberalized operating authority over its new routes, as well as over any 
of its existing routes which are within the area of this case, as the Board 


authorized for the local service carriers in the Seven States Area Investi- 
156/ 


gation. We believe provision of skip-stop authority for Southern in 
conformance with the principles and for the reasons set forth in the 
Seven States case is fully warranted. Accordingly, we are granting 
Southern skip-stop authority based on the standards adopted in that case, 
bearing in mind the needs of the various points involved in the present 
proceeding. In general, after each intermediate point on a particular 
segment has been scheduled to receive at least two daily round trips, we 


will permit Southern to provide skip-stop and nonstop service on that 


156/ Order E-13254, dated December 8, 1958. 
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| 
segment with at least one stop required on terminal-to-termi flights 
gm p req & 


where a trunkline carrier also provides service between such terminals. 
| 


In addition, the record supports the imposition of further limitations on 


Southern's operating authority in certain intermediate -to-terminal 
markets which will be affected by the skip-stop authority we are authoriz- 


ing for Southern. 


| 
| 
In liberalizing the general restrictions on Southern's authority 
| 
over its new and existing segments within the area of this proceeding, and 


| 
permitting the carrier to provide nonstops between noncompetitive termin- 
| 


als and, in most cases, one-stops between competitive terminals, it 
| 
should be recognized that Southern will be required to schedule (with minor 


15166 exceptions) at least two daily round trips to each intermediate 
| 


point before it can conduct skip-stop and nonstop operations over these 
segments. Management will still have the primary responsibility, which 


| 
it always has had, to operate its routes on an economical basis; and, in 


advancing any claim for subsidy, the carrier will retain its customary 


burden of demonstrating that any additional frequencies were warranted 
| 


by economical and efficient management in conformance with the require - 


ments of Section 406. 


Our basic purpose here is not to hobble Southern with unnecessary 


restrictions which would prevent it from providing, in the mast economi- 


cal fashion possible, the schedules and services necessary to meet the 
| 


needs of the intermediate points and to fully develop the traffic in the 
| 


markets authorized for service. With this general objective in mind, / 
| 157 


we shall consider the skip-stop authorizations on the individual segments. 


157/ In discussing the skip-stop authority to be granted over the individual 
“segments, it is understood that such authority in each case ig subject to 

the requirement that Southern must schedule two daily round trips to each 
intermediate point on those segments before it can conduct skip-stop and 


nonstop services, unless otherwise specified. | 
i 
| 
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In operating over segment 1 as modified herein (Atlanta - 
Memphis/New Orleans), Southern will be required on each trip between 
Atlanta, on the one hand, and Memphis, on the other hand, to schedule 
service to a minimum of one intermediate point between such terminals, 
and on each trip between Atlanta, on the one hand, and New Orleans, on 
the other hand, to schedule service to a minimum of two stops between such 
15167 points, subject to certain Seo ane as service between 
Birmingham, on the one hand, and Memphis or New Orleans, on the other 
hand, is concerned, we believe a restriction requiring all flights serving 
both points to make at least one stop between these points is warranted in 


order to prevent Southern from providing direct competition with the 


trunkline carriers in these well-served intermediate-to-terminal markets. 


With respect to the Birmingham-Atlanta market, however, we 


believe Southern should be permitted to overfly Anniston and Gadsden 

after two daily round trips, but subject toa long-haul restriction. Requir- 
ing Southern to make an additional stop on all flights serving both Birming- 
ham and Atlanta, as urged by Capital, Delta, and Eastern, could result 

in uneconomic scheduling to either Gadsden or Anniston and unnecessar- 
ily hamper the provision of improved service for all traffic moving to 
Birmingham and Atlanta from other points on the segment which the 
liberalized authority for Southern is designed to accomplish. Birmingham- 
Atlanta is a short hop (134 miles) essentially local service market and 


TT 


158/ While generally Southern is required to schedule two daily round 
trips to each intermediate point before it can conduct skip-stop operations, 
the carrier may overfly Selma and Hattiesburg after providing the se 

points with one daily round trip. 
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normally the Board does not impose additional restrictions on inter - 
| 


mediate-to-terminal markets of this length. However, in view of the 
159/ | 
sizeable amount of nonstop service in this market, and an apparent 


lack of need for additional local service, requiring Southern to originate 
| 
15,168 or terminate flights serving both Birmingham and Atlanta at a 


point beyond Birmingham or Atlanta will prevent Southern from trying 


to enter, ona turnaround basis, this heavily served market, and still 


permit improved service between Atlanta/Birmingham and points beyond 
Birmingham. We believe these operational limitations upon the one-stop 
Atlanta-Memphis and the two-stop Atlanta-New Orleans authority are 

| 


sufficient to insure that Southern does npt attempt to engage in uneconomi- 


cal competition in markets where there is already substantial service. 
| 


In our opinion, the more stringent restrictions over the Atlanta-New 
160/ 
Orleans segment, as urged by Eastern, are not warranted. | 


On segment 2 (Atlanta-Jacksonville) Southern will be permitted 
to operate Atlanta-Jacksonville flights with one intermediate stop. 
Permitting one-stop flights between competitive terminals is in accord- 
ance with the Board's policy set forth in the Seven States case and there 


| 
has been no showing by the trunkline carriers operating in the Atlanta - 
| 
Jacksonville market that a more restrictive limitation is necessary. 


Eastern, however, objects to any liberalization of operating 
authority over this segment which will permit Southern to provide non- 
| 


159/ Capital, Delta, and Eastern operate twenty daily nonstop round 
trips between Atlanta and Birmingham, while Southern offers three daily 
round trips - two two-stop and one one-stop. However, according to the 
September 1957 and March 1958 Traffic Surveys, this market, on an 
annual basis, generated 65,000 passengers (50, 271 local and 14, 729 
connecting). | 

160/ In addition to its request for a one-stop restriction on all 
Birmingham-Atlanta flights, Eastern urged that Southern be required to 
make at least three stops between Birmingham and New Orleans and four 
strops between Atlanta and New Orleans. 
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stop service between Albany and Atlanta, and urges that a one-stop 
restriction be imposed on all Albany-Atlanta flights. We will deny 
Eastern's request. Both carriers are presently operating competitive 
one-stop local service in this market. Eastern provides two and one- 
15,169 half daily round trips between Albany and Atlanta- three north- 
bound and two southbound flights. Eastern does not give Albany any 
through-plane service beyond Atlanta and only one daily round trip is a 


nonstop. Southern offers three one-stop round trips per day in this 


market. According to the September 1957 and March 1958 Traffic 


Surveys, about 22,000 local and connecting passengers were exchanged 
between Albany and Atlanta on an annual basis. In view of the size of the 
market and the type of service offered by Eastern, we do not find that 
Eastern has made a persuasive showing that Southern should not have 
Albany-Atlanta nonstop authority. In our opinion, Southern, the local 
service carrier over this segment, should be permitted to develop the 
traffic in the short-haul Albany-Atlanta market with no more restriction 
on its freedom to do so than applies to Eastern in that market. 

On segment 4 (Memphis-New Orleans) we will permit Memphis - 
New OE aae service with a single intermediate stop, subject to certain 
eens Jackson is the only stop scheduled on Memphis-New 
Orleans flights, then one additional stop will be required on terminal- 
to-terminal flights. Permitting one-stop Memphis-New Orleans service, 


unless Jackson is the only stop scheduled, is in line with the standards 


161/ Southern will be permitted to overfly Corinth, an intermediate 
point on this segment, after it has been scheduled to receive one daily 
round trip. 
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adopted by the Board in the Seven States case, and will give Southern 
the flexibility necessary to provide improved service to the intermediate 
points on the segment without undue impact on Delta, the only other 


| 
carrier in this market. Requiring Southern to serve an additional point on 


15,170 terminal-to-terminal flights if Jackson is the only point served, 
will avoid duplication of Delta on its Memphis -Jackson-New Orleans four 
daily round trips and conforms with the restrictions imposed on Memphis - 
New Orleans flights operated by Southern over segment Rac 

Insofar as service between Mobile and New Orleans |is concerned, 
we conclude that Southern should be allowed to overfly Gulfport/Biloxi 
and Pascagoula after two daily round trips, but subject toa long-haul 


| 
restriction. Gulfport/Biloxi will also receive New Orleans service by 


Southern over segment 1, and there is no showing that Pascagoula needs 


or could support more than two daily round trips. The problem with 
respect to Mobile-New Orleans service is similar to that between Atlanta 
and Birmingham, where we are also imposing a long-haul restriction. 
While the trunkline carriers provide a substantial number of daily non- 
stops between Mobile and New Orlenns, this market is a short-hop 

(130 miles) essentially local service market. Requiring Southern to make 
two stops on all flights operated between Mobile and New Orleans, as 
urged by Eastern, would result in less attractive service for the traffic 
moving to New Orleans from points beyond Mobile and is unecessary 
for the accommodation of the local needs of either Gulfport/Biloxi or 
Pascagoula. On the other hand, requiring Southern to originate or 


a | 


162/ Segment 8 of Southern's Route 98, as presently certificated, 
extends between Memphis and New Orleans, via Univer sity/Oxford, 
Greenwood, and Jackson, Miss., and Bogalusa, La. 
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terminate flights serving both Mobile and New Orleans at a point 

beyond Mobile will prevent Southern from attempting to enter, on a 
shuttle basis, this adequately served intermediate -to-terminal market, 
15,171 and will require concentration on service between New Orleans/ 
Mobile and points beyond Mobile. In these circumstances, we will deny 
Eastern's request that Southern be required to make two stops on all 


Mobile,-New Orleans flights. 


163/ 164/ 
In operating over segments 5 (Atlanta-New Orleans) and 6 


(Atlanta -Memphis) Southern will be required to schedule service to a. 
minimum of one intermediate point on all terminal -to-terminal flights 
operated over these segments. The imposition of a one-stop restriction 
on terminal-to-terminal flights between competitive terminals, is in 
conformance with the standards adopted by the Board in the Seven States 
case and will still permit Southern to accommodate the need of the 
military traffic at Eglin Air Force Base and at Huntsville, for expedited 
service to and from the terminals on segments 5 and 6, respectively. 
In our opinion, no further operating restrictions are necessary to insure 
that Southern provides the local service over these segments which we 
are authorizing the carrier to conduct. 

With respect to segments 8 (Nashville-Tri-Cities), 9 (Tri-Cities- 
Huntsville), and 10 (Nashville-New Orleans), since there is no single - 
plane service between Nashville and Tri-Cities, between Tri-Cities and 


Huntsville, or between Nashville and New Orleans, we will permit 


163/ Segment 5, as extended herein, authorizes service between 
Atianta and New Orleans via Columbus, Dothan, Panama,City, and Eglin 
Air Force Base. 


164/ Segment 6, as amended, authorizes service between Atlanta and 
Memphis vie Huntsville, Decatur, and Muscle Shoals. 
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Southern to operate nonstop terminal-to-terminal flights over these 

eee Knoxville is designated as an intermediate point on 
15,172 both segments 8 and 9, and Piedmont offers three daily round 


< trips between Knoxville and Tri-Cities, Southern will not be required 


to schedule more than two daily round trips between Knoxville and Tri- 

> Cities over either or both segments. Furthermore, as we have previously 

a indicated in discussing the award of the Tennessee routes, =e shall 

prohibit turnaround service between Knoxville and Tri-Cities. 
Insofar as segments 8 is concerned, we will deny American's 

request that a .one-stop restriction be imposed on all flights operated 


between Nashville and Knoxville. American, as the only carrier (other 


than Southeast) providing Nashville -Knoxville service, offers three and 


one-half. daily round trips between these points, but there is ample 
evidence in the record indicating the need for local service in addition to 
American's in this market. As the record shows, American's schedules 
are not geared essentially to local needs, but are primarily |part of the 
long-haul flights operated by the trunkline carrier between points in the 
west and southwest, on the one hand, and northeast points, on the other 


hand. Southeast provides three daily nonstop round trips between 
| 


Nashville and Knoxville and during November 1958, the latest month for 


which such figures are senate Southeast averaged about 24 passenger 
166 


— 
a day in this market. In these circumstances, we are satisfied that 


there is no need for a special provision governing nonstop service between 
| 
| 
| 
i 


165/. Southern will be permitted to overfly Rockwood and Morristown, 
intermediate points on the Nashville-Tri-Cities route segment, after 

scheduling one daily round trip to these points because of their limited 
traffic potential. | 
166/ According to the September 1957 and March 1958 Tratfic Surveys, 

33, 000 local and connecting passengers moved between these points on an 
annual basis (not including traffic carried by Southeast). 
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Nashville and Knoxville as requested by American. 


15,173 USE IT OR LOSE IT 


All new services awarded to Southern in this proceeding will be 
made subject to the'"use it or lose it" policy enunciated by the Board in 
167/ 168/ 
the Seven States Area Investigation and in subsequent area cases. 
In conformance with that policy, the new services awarded will be 
subjected to an early and critical reappraisal by the Board to determine 
whether the use being made of the service authorized warrants the cost 
to the Government for its continuance. 
We have given due consideration to all of the exceptions to the 
Initial Decision filed by the parties and, except to the extent previously 
indicated, find that'they should not alter our decision herein. 
Accordingly, in view of the foregoing and all the facts of record, 
we find that the public convenience and necessity require: 
1. That Southern's certificate for Route 98 be amended by: 
(a) Adding Anniston, Ala., as an intermediate point 
between Atlanta, Ga., and Gadsden, Ala., on segment1, and extending 
the segment beyond the intermediate point Tuscaloosa, Ala. , to the 
terminal point New Orleans, La., via the intermediate points Salem, Ala., 
Meridian, Laurel, Hattiesburg, and Gulfport/Biloxi, Miss., such authori- 


zation to continue in effect for a period of five years; 


167/ Order E-13254, dated December 8, 1%8. 


168/ South Central Area Local Service Case, Order E-13648, dated 
March 20, 1959; Pacific Northwest Local Service Case, Order E-13945, 


dated May 28, 1959; and Montana Local service Case, Order E-14170, 


dated July 2, 1959. 


| 
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(b) Designating Panama City, Fla., as an intermediate 
| 
rather than a terminal point on segment 5, and extending the segment 
to the terminal point New Orleans, La., via the intermediate point 


15174 Eglin Air Force Base, Fla., such authorization to continue in 


effect until June 15, 1961; 


(c) modifying segments 4 and 6 as follows: 


4, Between the terminal point Memphis, Tenn., the 


intermediate points Corinth, Tupelo, and Columbus, 


Miss., the alternate intermediate points Jackson and 


| 
Meridian, Miss., the intermediate points Laurel, 
| 


Miss., Mobile, Ala., Pascagoula, and Gulfport/ 

Biloxi, Miss., and the terminal point New Orleans, La., 
with the Columbus-Memphis and the Mobile-New 
Orleans extensions, and service to Meridian, Miss., 


to continue in effect for a period of five years; 
| 


| 
Between the terminal point Atlanta, Ga., the inter- 
| 


| 
mediate points Huntsville, Decatur, and Florence- 
| 


Sheffield-Tuscumbia, Ala., and the terminal point 
| 


Memphis, Tenn., such authorization to continue in 
| 


effect for a period of five years; 


(d) eliminating segment 7 and redesignating segment 8 as 
| 
anew segment 7. | 
| 


(e) authorizing service, to continue in effect for a period 


of five years, over the following new segments (8 through 10): 


8. Between the terminal point Nashville, Henn , the 
intermediate points Rockwood, Knoxville, and 
Morristown, Tenn., and the terminal point Bristol, 
Va. -Tenn. -Kingsport-Johnson City, Tenn. ; 
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Between the terminal point Bristol, Va. -Tenn. - 
Kingsport-Johnson City, Tenn., the intermediate 
points Knoxville, Chattanooga, and Shelbyville - 
Tullahoma, Tenn., and the terminal point Huntsville, 
Ala. ; 

‘Between the terminal point Nashville, Tenn., the in- 
termediate points Florence -Sheffield-Tuscumbia, Ala. ; 
Columbus and Jackson, Miss., and the terminal point 


New Orleans, La. ; 


169/ 
(f) redrafting condition (4) to read as follows: 


(4) The holder, on each trip scheduled over all or part-of 
segment 3, may omit a point or points on such segment, 
subject to the following limitations: 

i ‘The holder shall schedule service (a) to a minimum of 
three intermediate points between Memphis, Tenn., and 
New Orleans, La. (exclusive of Jackson, Miss. ), and (b) 
to a minimum of two intermediate points between Jackson, 
Miss., on the one hand, and Memphis, Tenn., or New 
Orleans, La., on the other hand. 

(g) eliminating condition (6) and substituting in lieu of 


conditions (5) and (7), a new condition (5) to read as follows: 


169/ Asa result of the new segments added to Southern's certificate, and 
the necessity for imposing a number of restrictions on the new operations, 
we have found it advisable to redraft and simplify the form of the certifi- 
cate. In doing so we have no intention of disturbing the substance of the 
restrictions heretofore applicable to existing segments outside the scope 
of the proceeding. Nor do we intend by adding subparagraph (d) to condi- 
tion (3) and by rephrasing conditions (4) and (7) thereby to place a new or 
different meaning on those restrictions. 


| 
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(5) Lf the holder has scheduled two daily round trips to 
a given point between Atlanta, Ga., and Memphis, Tenn., 
on segment l(a), between Atlanta, Ga., and New Orleans, 
La., on segment l(b), or to a given point on segment 2 
(or 4, 5, 6, 7, 8, 9, or 10), the holder may maa such 
point on any additional trip scheduled over all or part of 
such segment, subject to the following limitations: 
(a) The holder shall schedule service to a minimum 
of two intermediate points between Atlanta, Ga., and 
New Orleans, La. (exclusive of Birmingham, Ala. ) 


on segment l(b). 


| 
(b) The holder shall schedule service to/a minimum 
of one intermediate point between the following pairs 


of points: 


Atlanta, Ga., and Memphis, Tenn. (exclusive of 


| 
Birmingham, Ala.), on segment 1a). 


Atlanta, Ga., and Memphis, Tenn. 4 on segment 
6. | 

Atlanta, Ga., and Jacksonville, Fla, 

Memphis, Tenn., and New Orleans, La. (ex- 


clusive of Jackson, Miss.), on segment 4, 
Atlanta, Ga., and New Orleans, La, >» on seg- 
ment 5. | 
Birmingham, Ala., and New Orleans, La. 
Birmingham, Ala., and Memphis, Tenn. 


| 
(c) The holder shall, on each trip scheduled between 
Memphis, Tenn., and New Orleans, La., on segment 


7, schedule service to Jackson, Miss., land at least 


one other intermediate point on said segment. 
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(h) adding new conditions (6) and (7) to read as follows: 

(6) If the holder has scheduled one daily round trip to 
Corinth, Miss., Selma, Ala., Hattiesburg, Miss., 
Rockwood or Morristown, Tenn., the holder may omit 
service to such point on any additional flights scheduled 
over all or part of the segment on which such point is 
named. 

(7) ‘Flights serving (a) both Atlanta, Ga., and Birmingham, 
Ala, shall originate or terminate at a point beyond 
Birmingham or Atlanta; (b) both Mobile, Ala., and New 
Orleans, La., shall originate or terminate at a point 
beyond Mobile; or (c) both Knoxville, Tenn., and Bristol, 
Va. -Tenn. -Kingsport-Johnson City, Tenn., shall originate 
or terminate at a point beyond Knoxville. 

2, That a certificate be issued to Mackey Airlines authorizing 
until August 20, 1961, the air transportation of persons and property as 
follows: 

Between the coterminal points Tampa and St. Petersburg, 
Fla., the intermediate points West Palm Beach-Palm 


Beach and Ft. Lauderdale, Fla., and the terminal point 


Miami, Fla., subject to the condition that flights serving 


Miami, Fla., on the one hand, and Tampa, or St. 
Petersburg, Fla., on the other hand, shall also serve 
Ft. Lauderdale, Fla. 


3. That Delta be suspended at Selma, Ala., Hattiesburg, Miss., 


421-A | 


and between Meridian, Miss., and New Orleans, La., on Route 24 
170/ 


during the period Southern is authorized to serve such points.! 
| 


4, That National be suspended at Gulfport, Miss., on Route 


39 during the period Southern is authorized to serve Gulport/ Biloxi as 
| 


an intermediate point between Mobile and New Orleans. 


5. That Eastern's authority to serve Dothan, Ala., on Route 5, 
and between Florence -Sheffield-Tuscumbia, Ala., on the one hand, and 


Memphis, Tenn., or Atlanta, Ga., on the other hand, on Route 10, be 


suspended during the period Southern is authorized to serve Dothan as an 


intermediate point between Atlanta and New Orleans, and to serve Florence - 
Sheffield-Tuscumbia as an intermediate point between Atlanta and Memphis. 
15177 6. That National's authority to serve Melbourne, Fla., on Route 
39 be continued for a further five-year period, and that its authority to 
serve Panama City on Route 39 be made permanent. | 
7. That Eastern's authority to serve Ocala, Gainesville, and 
Melbourne, Fla., on Routes 6 and 10 be made permanent; and its authority 
to provide service between Orlando and Tallahassee on Route/10 be made 
permanent. | 
8. That Eastern's certificate for Route 10 be amended by: 
(a) adding St. Augustine, Fla., as an iitenmnadiate point on 
segment "1" thereof between Jacksonville and Daytona Beach, Fla. , for 
a five-year period; 


(b) adding to condition (5) the following: 


“or serve Dothan, Ala., and Atlanta, Ga., 
same flight. "' 


170/ In order to insure against an interruption in service toithe above- 
named cities, we will withhold the issuance of an amended certificate 
to Delta for Route 24 until Delta has made a proper showing as to the 
time of inauguration of service by Southern at these points. 


We further find: 

1, .That Eastern, Mackey, and Southern are each citizens of 
the United States within the meaning of the Act and are fit, willing and 
able properly to perform the transportation hereinabove authorized to 


be performed by each of them and to conform to the provisions of the 


Act and the Board's rules, regulations, and requirements thereunder. 


2. That decision upon those portions of the applications of 
Southern, Piedmont, and Trans-Texas proposing service in western 


Tennessee, be deferred for contemporaneous consideration with the 


| 
Piedmont Local Service Area Investigation, Docket 5713 et al. 


15178 3. That, except to the extent otherwise indicated herein, all 
171 / 
applications, petitions, and motions should be denied. 


4, That, except to the extent granted herein, all investigations 
involved in this proceeding should be terminated. 

An appropriate order will be entered. 

Chairman Durfee and Vice Chairman Gurney concurring and 


Member Minetti concurring and dissenting. Member Minetti will issue 


171/ On November 16, 1959, the City and Chamber of Commerce of Nash- 
Ville, Tenn. (Nashville), filed a motion pursuant to Rule 18 of the Board's 
Rules of Practice,’ requesting the Board to defer action on service between 
Nashville and Tri-Cities (Bristol, Kingsport, and Johnson City) for con- 
temporaneous consideration with the Piedmont Local Service Area Investi- 
gation, Docket 5713 et al. In its motion, Nashville refers to the Board's 
press release of July 20, 1959, announcing, inter alia, that the Board had 
tentatively voted to authorize new service by Southern Airways, Inc. , be- 
tween Nashville and Tri-Cities via Rockwood, Knoxville, and Morristown, 
Tenn. Nashville expresses its apprehension that if Southern were awarded 
authority to serve the east Tennessee area, that its application for single- 
plane service to the Carolinas now being heard in the Piedmont case would 
be prejudiced. 

We find that Nashville's motion should be dismissed. It is apparent 
that Nashville is in substance seeking reconsideration of a tentative vote of 
the Board announced through a press release. As the Board has repeatedly 
held, a press release is not a proper subject of a petition for reconsidera- 
tion, and any request which, in substance, is seeking reconsideration of a 
tentative vote should not be entertained. (Capital Family Plan Case, Order 


E-11475, dated June 20, 1957; Capital Group Student Fares, Order E-12263, 
(Footnote continued on next page) 
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a concurring and dissenting statement later. Members Gillilland and 


Boyd did not take part in the decision. 


171/ (Footnote continued) 
Louis-Southeast Service Case, Order E-13023, 


dated March 18, 1958; St. 2 
dated September 29, 1958; and Northeastern States Area Investigation, 
Order E-14294, dated July 31, 1959.) | 


APPENDIX A 
Page 1 of 2 pages 


Summary of new and modified routes 


and trunkline suspensions recommended 
by the Examiner 


SOUTHERN AIRWAYS 
1. Between the terminal point Jacksonville, Fla., the 
intermediate points Valdosta, Tallahassee, Marianna, Panama City, 
and Eglin Air Force Base, Fla., Mobile, Ala., Pascagoula, and 
Gulfport/Biloxi, Miss., and the terminal point New Orleans, La. ; 
2. Between the terminal point New Orleans, La., the 


intermediate points Gulfport/Biloxi, Hattiesburg, Laurel, and 


Meridian, Miss., and (a) beyond Meridian, the intermediate points 


Selma, Tuscaloosa, Birmingham, Gadsden, and Anniston, Ala., 
and the terminal point Atlanta, Ga., and (b) beyond Meridian, the 
intermediate points Columbus, Tupelo, and Corinth, Miss., and 
the terminal point Memphis, Tenn. ; 

3. Between the terminal point Atlanta, Ga., the inter- 
mediate points Huntsville and Florence-Sheffield-Tuscumbia, Ala., 
_ and the terminal point Memphis, Tenn. ; 

4. Modification of Southern's existing segment 2 (Atlanta- 
Jacksonville) by adding a new leg extending beyond Albany to 
Tallahassee; 

5. Addition of Eglin Air Force Base as a coterminal 
point with Panama City on Southern's exising segment 5 (Atlanta- 


Panama City). 


SOUTHEAST AIRLINES 


1. Temporary certification of Southeast on a nonsubsidy 


basis, to operate over the following routes in Tennessee: 


(a) Between the terminal point Tri-Cities (Johnson 
City-Kingsport-Bristol), the intermediate points 
Morrisotwn, Knoxville, Chattanooga, Tullahoma, 
Shelbyville, Nashville, Clarksville, Paris, Union 
City, and Dyersburg, and the terminal point | 
Memphis. 


Between the terminal point Memphis, the inter- 
mediate points Jackson, Nashville, Knoxville, and 
Morristown, and the terminal point Tri-Cities 
(Johnson City-Kingsport-Bristol). | 
| 
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MACKEY AIRLINES 
| 
1. Authorization of Mackey to carry persons and property 


until August 20, 1961: 


(a) Between the terminal points Ft. Lauderdale, Fla. , 
and Atlanta, Ga., via the intermediate point 
Orlando, Fla. ; 


Between the coterminal points Tampa and St. | 
Petersburg, Fla., and the terminal point Ft. | 
Lauderdale, Fla., via the intermediate point 
West Palm Beach/Palm Beach, Fla.; | 


Between the terminal points Miami and West Palm 
Beach, Fla., via the intermediate point Ft. cander 
dale, Fla. 


TRUNKLINE SUSPENSIONS 
| 
1. Delta to be suspended at Selma, Ala., Hattiesburg, 
| 
Miss., and between Meridian, Miss., and New Orleans, La, , fora 


period of five years. 
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2. National to be eliminated at Valdosta and Marianna, Fila. 
and to be suspended between Gulfport/Biloxi, Miss., and New Orleans, 
La., for a period of five years. 
15182 APPENDIX C 
EXCERPTS FROM THE INITIAL DECISION 
OF 
PAUL N. PFEIFFER 
IN THE 


SOUTHEASTERN AREA LOCAL SERVICE CASE 
DOCKET NO. 7038 ET AL. 


SERVICE BY EASTERN BETWEEN COLUMBUS AND ALBANY, GA. 


At the present time, Eastern is restricted against providing 


service between Columbus and Albany, Ga., on the same flight. The 
restriction was imposed in a Supplemental Opinion in the Southeastern 
States case in order to protect Southern's service between these 
points from unwarranted diversion. 
Eastern claims that the restriction has outlived its useful- 
ness; that traffic is minimal, occurring incidentally to Southern's long- 
haul operations between Atlanta and Jacksonville; and that consequently 
the resulting diversion would be insignficant - estimated at $792 annually. 
In 1956 Southern carried 526 passengers between Albany and 
Columbus. The origination and destination survey for March and September 


of that year indicatedia total of only 182 passengers. Columbus, Ga. 


did not send a representative to the hearing seeking elimination of 


31/ 8 C.A.B. 585, 591 (1947). 
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Eastern's restriction and Albany's representative was primarily interested 
| 


\ 
in preventing the suspension of Eastern at its city, so that no mention was 
| 


made in exhibit form or in the testimony as to any need by that icity for 


i 
additional competitive service to and from Columbus. | 


| 
Conclusion: * * * The Recorded traffic flow is slight, rendering 


=gs . - = \ 
competitive service highly uneconomical and unnecessary. Southern's 


existing service plus the proposed extension to Tallahassee herein, will 


be sufficient to provide the service required between these points. 


In view of the small amount of traffic flown between the points, 
and the failure of the cities involved to show a need for competitive ser- 


vice, it is concluded that such a need has not been established of record 


| 
and therefore that the public convenience and necessity do not require the 
| 


elimination of Eastern's restriction against providing service between 
| 
| 


Columbus and Albany, Ga., on the same flight. 


| 
OR ok 
LOCAL AIR SERVICE IN TENNESSEE 


The State of Tennessee is without local air service with the 
| 
exception of three small penetrations of 100, 135 and 10 air miles, res- 
117/ | 
pectively. While the Tennessee Aeronautivs Commission has no 


| 
complaint over the amount of trunkline service in Tennessee, it| emphasizes 
| 


15213 the need for proper connection between the smaller urban 


| 
117/ Piedmont from the east into Tri-Cities and Knoxville; Ozark from 


the north through Clarksville and Nashville; Trans-Texas and Southern 
into Memphis from the west and east, respectively. 
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cities and the larger metropolitan areas as well as to a lesser 
extent among the smaller communities themselves by an air 
carrier dedicated to the rendition of a truly local service. 

Specifically, the Commission contends that the public 
convenience and necessity require certificated subsidized local 
air carrier service among the following cities in Tennessee: Tri- 
Cities, Morristown, Knoxville, Chattanooga, Tullahoma, Shelby- 
ville, Nashville, Clarksville, Paris, Union City, Dyersburg, 
Jackson, and Memphis. 

The Commission asserts that all of the aforementioned 
cities have, or shortly will have, airport facilities meeting the 
minimum standards established by the Civil Aeronautics Ad- 
ministration for DC-3 scheduled operations. 

RK 

Since the operations of Southern, Trans-Texas, and 
Piedmont are well known to the Board but Southeast is a com- 
parative newcomer to the field, a description of the latter's 


history, organization, and operation is in order. 


Southeast Airlines was organized on August 20, 1956 


by E. Ward King, president and founder of the Mason and Dixon 
Lines, Inc., an Interstate Commerce Commission licensed 
motor carrier of property, William J. Still and Arthur B. 


Borden, officers of Borden Mills, Inc., a large manufacturer 
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of cotton piece goods with plants in New England and Tennessee, John B. 


Roberts a pilot, and A. Rush Brashear, Jr., President of Kingsport Oil 
Company and Brashear Motors Inc., of Kingsport, Tenn., for the pur- 
| 


pose of providing a commuter-type local air service in the State of 
| 


Tennessee. | 
Thereafter, the company applied for a certificate of public con- 


venience and necessity from the Tennessee Bureau of Aeronautics. A 


hearing was held before a specially appointed Bureau of Aeronautics Ex- 


aminer at which there was no vocal opposition with the exception of 


Eastern Air Lines which entered an appearance and filed a written state- 
ment in opposition. 
| 
On December 5, 1956, the Bureau of Aeronautics Examiner 


issued his Report recommending certification of Southeast to serve ten 
| 

points as follows: Clarksville, Tri-Cities, Knoxville, Chattanoogs, 

Tullahoma, Nashville, Union City, Dyersburg, Memphis and Jackson, 


and four additional points: Morristown, Athens, Shelbyville and Paris 
| 
| 
as soon as airport facilities become available. The recommendation 


was subject to a showing that the company possessed five DC-3 air- 


craft, that capital contributions in the aggregate amount of $225, 000 


were on hand, and that the service be operated for at least one year. 


15214 On December 18, 1956, Southeast was granted a certificate 
signed by Robert E. Bomar, Chairman of the Tennessee Bureau of 
| 


Aeronautics and brother of James L. Bomar, Jr., Tennessee attorney 
| 
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for Southeast Airlines; Speaker of the Tennessee House of Representatives, 


and co-sponsor of the Bill creating the Tennessee Aeronautics Commission 
to replace the Bureau of Aeronautics. 

The organizers invested $500, 000 in capital stock. Another $500, - 
000 in mortgage loans was advanced by Mason and Dixon Lines to finance the 
purchase of five 21-seat DC-3 aircraft from United Air Lines at a cost of 
$563, 750, including parts. Operations were commenced on February 8, 
1957, along part of the route. An organization of 103 employees was de- 
veloped. 

On February 20, 1957, an application for a certificate of public 
convenience and necessity was filed with the Board covering the local 
Tennessee points contained in its Bureau of Aeronautics application, plus 
Huntsville, Ala. From time to time further advances totalling $344, 000 
were made by Mason and Dixon Lines. On November 26, 1957, Mason 
and Dixon Lines purchased the stock held by the individual Southeast stock- 
holders. 

During the year ending December 31, 1957, utilizing the 
facilities and personnel of Mason and Dixon Lines toa considerable ex- 
tent, Southeast operated without accident at a total cost of 83.41¢ per 
revenue plane-mile obtaining 31. 8¢ in revenues and showing an operating 
loss of $564,620. In all, Southeast carried 28,406 passengers. Freight 
revenues were negligible totaling only $2,367. Of the 83. 41¢ per revenue 
plane-mile total cost, 51.30¢ represented direct costs including deprecia- 


tion on flight equipment based on a 7-year life. The remaining 32. 11¢, 
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indirect expense, was kept low by reason of the fact that the president 
and the other officers with the exception of the director of Aight opera- 
tions, drew no salary from Southeast; Southeast's statistical eral account- 


ing records were kept by Mason and Dixon Lines; Southeast paid no rent 


for its administrative office; operated its smaller stations with only one 


man on duty; received aid from fixed base operators at the smaller points 
| 


who made no charge for rent or landing fees and even went so far as to 
| 


install beacons for Southeast. Southeast's employees are not unionized; its 
| 


case for the Civil Aeronautics Board certificate was prepared by five people 
| 


from the Mason and Dixon Lines; the officers had no private secretaries 
| 


and utilized teletypists and reservations clerks on a part-time basis for 
this purpose; and the president utilized a secretary from Mason and Dixon 
Lines, Inc. 


| 
In its projection, Southeast proposed to operate the entire route 


applied for at a break-even need rate of 21¢ per mile or about $443, 000, 


annually. Total revenues including $172, 000 expected to come from 
15215 charter operations are forecast at 56. 48¢ per revenue plane- 
mile, while total operating expenses would be 77. 55¢ broken down between 


direct 49. 33¢, and indirect 28. 22¢. 


Southeast forecasts that traffic will increase from the present 
| 
rate of 5.46 passengers per mile to 8.51 passengers per mile. South- 
east's load factor has actually grown from 25.47 percent in February 


of 1957 to 31.81 percent in November of 1957. 
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Southeast's president stated the company’s willingness to accept 


a certificate for a route between Memphis and Tri-Cities via Jackson, 
Nashville, Knoxville and Chattanooga without benefit of subsidy. The offer 
‘118/ 
was repeated in the carrier's brief. - 
ae ee 

Citing the "use it or lose it" policy announced by the Board in the Seven States 
Area Case, the Tennessee Commission argues that its smaller urban areas 
are showing evidence of an ability to enplane five passengers per day when 
full interline service is available. Consequently, it asserts that they are 
entitled to the opportunity of 18 months of operation under certificated inter- 
state-service conditions to determine the economic feasibility of the service. 
OOK 

Bureau Counsel selected Piedmont from among the four applicants 
upon a finding that the cost to the government in terms of subsidizing 
Southeast would far exceed that estimated for Piedmont; that if certificated, 
Southeast would be granted a comparatively limited route mileage with 
slight opportunity to expand its operations in the future; that this condition 
would result in a comparatively high unit cost operation because of the 
relatively few miles over which the carrier can spread its overhead 
expenses. On the other hand, Piedmont would have the advantage in the 
development of additional traffic of a comparatively long-haul nature to 


and from points served on its system to the east. Moreover, the routing 


118/ Tr. 2120, 2121, Brief pp. 80-82. 
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chosen by the Bureau would avoid the costly circuitous operation being 


flown by Southeast via Dyersburg, Union City and Clarksville, In addi- 
tion, Piedmont was considered to be able to provide through-plane service 
to more passengers than can Trans-Texas. * * * | 


eo 
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ESTIMATED ANNUAL COST FOR THE NASHVILLE - TRI-CITIES 
ROUTE = 


a 


Financial and Operating Data for Basic Route 


Revenue Plane Miles 1/ 363, 670 
Revenue Stops 1/ 4, 304 
Number of Passengers 2/ 18, 123 
Revenue Passenger Miles 2/ 3, 298, 487 
Total Ton-Miles 3/ 342, 060 
Total Revenue 4/ $249, 372 
Total Expenses 5/ $441, 835 
Breakeven Need $192, 463 
Return Element 6/ $ 18,941 
Total Subsidy $211, 404 


1/ This assumes the operation of one daily round trip between Tri-Cities 
and Nashville via Knoxville; one daily round trip between Tri-Cities and 
Nashville via Morristown, Knoxville, and Rockwood. The resulting stops 
and miles were multiplied by the performance factor shown in SOU-367. 


3/ Computed on the basis of an average traffic flow of 9. 07 passengers 
and an average haul of 182 miles (based on SA-603). 
| 


. 
3/ Based on the method developed by Bureau of Air Operations in its 


Rebuttal Exhibits. 

| 

4/ Computed as follows: (1) Passenger Revenue - yield per RPM as 
shown in BAO-R-11 (Rev. ); (2) Other commerical revenue - yield per 
ton-mile as shown in Bureau of Air Operations Rebuttal Exhibits; (3) 
Allowance for fare increase based on increased yield/RPM between year 
1956 and year ended 6/30/59 (4) Service mail pay - yield per ton-mile as 
shown on SOU-79. | 
5/ Based on method developed by Bureau of Air Operations in its Re- 
buttal Exhibits plus an allowancé for increases in costs at the rate per 
mile experienced between the year ended 6/30/57 and the year ended 
6/30/59. 


6/ At 2-1/2¢ per mile plus allowance for taxes at current rates. 
= i 
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ESTIMATED ANNUAL COST FOR THE TRI-CITIES - HUNTSVILLE 
ROUTE 


— ES 


Financial and Operating Data for Basic Route 


Revenue Plane Miles 1/ 578, 142 
Revenue Stops 1/ ae 7,890 
Number of Passengers 2/ 25, 230 
Revenue Passenger Miles 2/ 4,642, 480 
Total Ton-Miles 3/ = 481, 435 
Total Revenue 4/— 350, 980 
Total Expenses 5/ 632, 321 
Breakeven Need 281, 341 
Return Element 6/ 30,112 
Total Subsidy 311, 453 


1/ Assumes the operation of one (1) daily round trip between Tri-Cities 
and Huntsville via Knoxv lle, Chattanooga, and Shelbyville and one (1) daily 
round trip between Tri-Cities and Memphis via Morristown, Knoxville, 
Chattanooga, Shelbyville, Huntsville, and Muscle Shoals. The re sulting 
mileages and stops were multiplied by the perforrance factor as shown in 
Exhibit No. SOU-367. 


2/ Computed on the basis of 8.03 passengers per mile and an average 
haul of 184 (based on Exhibit No. SA 603 and TTA 32). 


3/ Based on the method developed by the Bureau of Air Operations in its 
Rebuttal Exhibits. 

4/ Computed as. follows: (1) Passenger Revenue - yield per RPM as 
shown in BAO-R-ll (Rev. ); (2) Other commercial revenue .- yield per 
ton-mile as shown in Bureau of Air Operations Rebuttal Exhibits; (3) 
Allowance for fare increase based on increased yield/RPM between year 
1956 and year ended 6/30/59 (4) Service mail pay-yield per ton-mile 

as shown in SOU-79. 


5/ Based on method ‘developed by Bureau of Air Operations in its Re- 
buttal Exhibits plus an allowance for increases in costs at the rate per 
mile experienced between the year ended 6/30/57 and the year ended 
6/30/59. 


6/ At 2-1/2¢ per mile plus allowance for taxes at current rates. 
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ESTIMATED ANNUAL COST FOR THE NASHVILLE - NEW ORLEANS 
ROUTE 
SE 


Financial and Operating Data for Basic Route 


Revenue Plane Miles 1/ 712, 994 
Revenue Stops 1/ - 5, 738 
Number of Passengers 2/ 22, 345 
Revenue Passenger Miles 2/ 9, 340, 221 
Total Ton-Miles 3/ . 968,600 
Total Revenue 4/ 706, 139 
Total Expenses 5/ 714, 706 
Breakeven Need 8, 567 
Return Element 6/ 37,135 
Total Subsidy 45,702 


ee UEEEEEEEEENEgEn | 
i 


1/ Assumes the operation of two (2) daily round trips between Nashville 
and New Orleans via Muscle Shoals, Columbus and Jackson. The result- 
ing mileages and stops were multiplied by the performance factor shown 

in SOU-367. 


2/ Passengers per mile of 13.1 and average passenger haul of 418 miles 
(testimony of City of Nashville, H. D. Crawford, Appendix B). | 


3/ Based on the method developed by the Bureau of Air Operations in its 
Rebuttal Exhibits. 


4/ Computed as follows: (1) Passenger Revenue - yield per RPM as 
Shown in BAO-R-11 (Rev. ); (2) Other commercial revenue - yield per 
ton-mile as shown in Bureau of Air Operations Rebuttal Exhibits; (3) 
Allowance for fare increase based on increase yield/RPM between year 
1956 and year ended 6/30/59 (4) Service mail pay - yield per ton-mile as 
shown in SQU-79. | 


5/ Based on method developed by Bureau of Air Operations in its 
Rebuttal Exhibits plus an allowance for increases in costs at the rate per 
mile experienced between the year ended 6/30/57 and the year ended 
6/30/59. | 


| 
6/ At 2-1/2¢ per mile plus allowance for taxes at current rates. 
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ESTIMATED ANNUAL COST OF THE PROPOSED ATLANTA - 
MEMPHIS ROUTE 


— 


Financial and Operating Data for the Basic Route 


Revenue Plane Miles 1/ 700, 083 
Revenue Stops 1/ 7,203 
No. of Passengers 2/ 59, 054 
Revenue Passenger Miles 2/ 9, 633, 000 
Total Ton-Miles 3/ 7 998, 961 
Total Expenses 4/ $ 875,777 
Total Revenues 5/ $ 728,273 


Adjustments to Basic Route 


No. of Passengers 6/ 3, 000 
Revenue Passenger Miles 7/ 504, 000 
Ton-Miles 8/ = 47, 880 
Revenues 9/ $ 35,499 
Expenses 10/ $ 14,223 


Net Results 


Revenue Plane Miles 700, 083 
Revenue Stops 7,173 
No. of Passengers 62, 054 
Revenue Passenger Miles 10, 137, 000 
Total Ton-Miles 1, 046, 841 
Total Expenses $ 890,000 
Total Revenues $ 763,772 
Breakeven Need $ 126,228 
Return Element 11/ $ 36, 463 
Total Subsidy $ 162,691 


1/ SOU-320 plus a turnaround Atlanta-Huntsville trip. The resulting 
mileages and stops were multiplied by the performance factor as shown 
in SOU -367. 


2/ SOU-318, p. 2 plus an increase of 1/3 in the Huntsville - Atlanta 
Traffic. 


3/ Based on the method developed by the Bureau of Air Operations in 
its Rebuttal Exhibits. 
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ESTIMATED ANNUAL COST OF THE PROPOSED ATLANT 
MEMPHIS ROUTE 


Footnotes: (Cont. ) 


4/ Computed as follows: (1) Passenger Revenue - yield per RPM as 
shown in BAO-R-11 (Rev. ); (2) Other commercial revenue - yield per 
ton-mile as shown in Bureau of Air Operations Rebuttal Exhibits;) (3) 


Allowance for fare increase based on increased yield/RPM between year 
1956 and year ended 6/30/59 (4) Service mail pay - yield per ton: 
as shown in SOU-79. 


5/ Based on method developed by Bureau of Air Operations in its Re- 
buttal Exhibits plus an allowance for increases in costs at the rate per 
mile experienced between the year ended 6/30/57 and the year sarc 

6/30/59. 
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6/ Southern estimated 5, 000 passengers on and off at Decatur, whereas 
we feel that 8,000 is more appropriate. | 


Average haul of Decatur passengers in SOU-318 (168 tes)! 
Revenue Passenger Ton-Miles. | 
6.02¢ per RPM plus 17% for fare increase. 

10/ $30.72 per ton plus 11.42¢ per ton-mile. 


li/ At 2-1/2¢ per mile plus allowance for taxes at current rates. 
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ESTIMATED ANNUAL COST FOR THE ATLANTA - NEW 
ORLEANS ROUTE 


Financial and Operating Data for Basic Route 


Revenue Plane Miles 1/ 496, 370 
Revenue Stops 1/ = 7,890 
Number of Passengers 2/ 24, 760 
Revenue Passenger Miles 2/ 5,447, 245 
Total Ton-Miles 3/ 564, 890 
Total Revenues 4/ 411, 822 
Total Expenses 5/ 598,479 
Breakeven Need 186, 657 
Return Element 6/ 25, 852 
Total Subsidy 212, 509 


1/ Assumes the operation of one daily round trip between Atlanta and 
New Orleans via all points except Anniston and Selma, and one daily 
round trip between Atlanta and New Orleans via all points except Gads- 
den. The mileage and stops between Tuscaloosa and Atlanta are pre- 
sently operated and the assumed pattern of operation is similar to that 
shown in SOU-457. The resulting mileages and stops were multiplied by 
the performance factor shown in SOU-367. 


2/ Assumes that the new mileage operated (TCL-MSY) would average 
9.67 passengers per mile and that existing mileages (TCL-ATL) would 
average 2. 32 additional passengers per mile. Thjs assumption based 
on SOU-364. The average haul of these passengers should approximate 
220 miles as shown in SOU-366. 


3/ Based on method developed by the Bureau of Air Operations' Re- 
buttal Exhibits. 


4/ Computed as follows: (1) Passenger Revenue - yield per RPM as 
shown in BAQ-R-11 (Rev. ); (2) Other Commercial revenue - yield 
per ton-mile as shown in Bureau of Air Operations Rebuttal Exhibits; 
(3) Allowance for fare increase based on increased yield/RPM between 
year 1956 and year ended 6/30/59 (4) Service mail pay - yield per 
ton-mile as shown in SOU-79. 


5/ Based on method developed by Bureau of Air Operations in its 
Rebuttal Exhibits plus an allowance for increases in costs at the rate 
per mile experienced between the year ended 6/30/57 and the year 
ended 6/30/59. 


6/ At 2-1/2¢ per mile plus allowance for taxes at current rates. 
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ESTIMATED ANNUAL COST OF THE PROPOSED MEMPHIS- 
NEW ORLEANS ROUTE | 


Financial and Operating Data for the Basic Route 


Revenue Plane Miles 1/ 501, 391 
Revenue Stops 1/ 7,173 
No. of Passengers 2/ 22, 038 
Revenue Passenger Miles 2/ 4, 848, 451 
Total Ton-Miles 3/ 502,794 | 
Total Revenue 4/ 366, 552 
Total Expenses 5/ 565,411 
Breakeven Need 198, 859 | 
Return Element 6/ 26,114 | 
Total Subsidy 224,973 | 


| 
| 
EE 
| 


1/ Assumes the operation of two daily round trips between the terminals 

via all points except that the alternates of Jackson and Meridian will each 

receive only one daily roundtrip. The present operation of Southern bet- 

ween Jackson and Mobile, it is assumed, will be replaced by the above 

services so that such mileage must be deducted. The resulting mileages 

and stops were multiplied by the performance factor as shown in SOU-367. 
| 


| 
2/ Computed on the basis of 9.67 passengers per mile (Southern's 1956 
average load) and at an average passenger haul of 220 miles (SOU-366). 

! 


3/ Based on the Method developed by the Bureau of Air Operations in 
its Rebuttal Exhibits. 


| 
4/ Computed as follows: (1) Passenger Revenue - yield per, RPM as 
shown in BAO-R-11 (Rev. ); (2) Other commercial revenue - rield per 
ton-mile as shown in Bureau of Air Operations Rebuttal Exhibits; (3) 
Allowance for fare increase based on increased yield/RPM between year 
1956 and year ended 6/30/59 (4) Service mail pay - yield per ton-mile 
as shown in SOU-79. | 
5/ Based on method developed by Bureau of Air Operations in its Re- 
buttal Exhibits plus an allowance for increases in costs at the rate per 
mile experienced between the year ended 6/30/57 and the yes ended 
6/30/59. ! 


6/ At 2-1/2¢ per mile plus allowance for taxes at current rates. 
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ESTIMATED ANNUAL COST FOR THE PANAMA CITY-EGLIN 
AFB-NEW ORLEANS ROUTE 


Financial and Operating Data for Basic Route 


Revenue Plane Miles 1/ 362, 236 
Revenue Stops 1/ a 2, 152 
Number of Passengers 2/ 17, 894 
Revenue Passenger Miles 2/ 4,241, 256 
Total Ton-Miles 3/ a 439, 837 
Total Revenues 47 320, 637 
Total Expenses 5/ 363, 013 
Breakeven Need 42, 376 
Return Element 18, 865 
Total Subsidy 61, 241 


1/ Based on one round trip between Panama City and New Orleans via 
Eglin AFB and one round trip between Eglin AFB and New Orleans, the 
latter being the extension of an existing Atlanta-Eglin AFB round trip. 
The resulting mileages and stops were multiplied by the performance 
factor shown SOU-367. 


2/ Assumed as in the Burea’s Brief to the Examiner on the National 
Defense Issues, Appendix "B" plus 15%. of National, experience between 
New Orleans and Panama City adjusted for growth, and 730 annual 
passengers between Eglin AFB and Panama City. 


3/ Based on the method developed by the Bureau in its Rebuttal Ex- 
hibits. 


4/ Computed as follows: (1) Passenger Revenue-yield per RPM as 
shown in BAO-R-11 (Rev. ); (2) Other commerical revenue - yield 
per ton-mile as shown in Bureau of Air Operations' Rebuttal Exhibits; 
(3) Allowance for fare increase based on increased yield per RPM 
between year 1956 and year ended 6/30/59; (4) Service mail pay-yield 
per ton-mile as shown in SOU-79. : 


5/ Based on method developed by Bureau of Air Operations in its 
Rebuttal Exhibits plus an allowance for increases in costs at the rate per 
mile experienced between the year ended 6/30/57 and the year ended 
6/30/59. 


6/ At 2-1/2¢ per mile plus allowance for taxes at current rates. 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 
Adopted by the Civil Aeronautics Board 


at its office in Washington, D. C. 


on the 18th day of December, 1959 


Docket 7038 et al. 


In the matter of the 


SOUTHEASTERN AREA LOCAL SERVICE CASE : 


A full public hearing having been held in the above-entitled proceed- 


ing and the Board, upon consideration of the record, having issued its 
opinion containing its finding, concludions, and decision, which is | 
attached hereto and made a part hereof; | 

IT IS ORDERED: | 


l. That amended certificates of public convenience and necessity in the 


forms attached hereto be issued to Eastern Air Lines, Inc., for Routes 5, 


6, and 10; to National Airlines, Inc., for Route 39; to Southern Airways, Inc., 
for Route 98; and that a certificate of public convenience and necessity in the 


form attached hereto be issued to Mackey Airlines, Inc., for Route 145. 


2. That said certificates shall be signed on behalf of the Board by its 


| 
Chairman, shall have affixed thereto the seal of the Board attested iby the 


Secretary, and, subject to the extension of their effective dates in ac- 
cordance with the provisions of said certificates shall be effective on 


February 26, 1960. 


3. That upon due showing by Delta Air Lines, Inc., as to the time 
of inauguration of the services of Southern Airways, Inc., at Selma, Ala., 
Hattiesburg and Meridian, Miss., as authorized in its amended certificate 
issued pursuant to paragraph 1, above, there shall be issued to Delta Air 
Lines, Inc., an amended certificate of public convenience and necessity 


for Route 24 in which the. holder's authority to serve Selma, Ala., 


Hattiesburg and Meridian, Miss. (north-south only), is suspended so 


long as Southern Airway's is authorized to provide service to such points. 


4, That the motion of the City and Chamber of Commerce of Nashville, 
Tenn. , to defer action on service between Nashville and Tri-Cities be and 


it hereby is dismissed. 


15225 5. That, exceptito the extent otherwise indicated, all applications, 
motions, and petitions involved in this proceeding be and they hereby are 


denied. 


6. That, except to'the extent otherwise indicated, all investigations 
involved in this proceeding be and they hereby are terminated. 


By the Civl Aeronautics Board: 
/s/ Mabel McCart 


Mabel McCart 


Acting Secretary 
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15260 Separate Concurrence and Dissent - Opinion and Order B-14754 in 
the Southeastern Area Local 
Service Case, Docket 7038 et al., 


dated December 18, 1959 
| 


MEMBER MINETTI, CONCURRING AND DISSENTING: 


Like the Examiner, I would authorize Southeast Airlines (Southeast) , 
the existing Tennessee carrier whose continued services have been en- 
thusiastically supported by the residents of that state, to provide local 
air service in Tennessee. | 

I am astonished by the award to Southern Airways, ats, (Southern). 
Considering Southern's disinterest in providing local service in Tennessee, 
plus the inevitable difficulties in assimilating its many new route awards, 
it is highly doubtful whether Southern will soon provide Tennessee 
with satisfactory local service. Yet in the face of these factors, the 


majority has selected Southern over a carrier which currently serves 
| 


Tennessee, to the satisfaction of its residents, with more modern equip- 
ment than that operated by Southern. | 

The majority selected Southern because of its belief that Southern 
would require less subsidy support and provide greater passenger benefits. 
As to subsidy, it is the majority's surmise that Southern will serve Tennessee 
at less expense than Southeast by virtue of the availability of 4 more extensive 
route system over which indirect costs may be spread. The argument, un- 


fortunately, overlooks a number of important considerations. First, Southern's 


probable costs are entirely conjectural, since due to its lack of interest in 
| 
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providing local service in Tennessee, Southern did not submit cost estimates 


or any other evidence related to Tennessee service. Second, whatever such 
estimates might have revealed if submitted, There can be little doubt 
that Southern will require far more subsidy support than presently 


15260 A estimated by the majority if Southeast continues to serve its 


present routes in direct competition with Southern, as it well may. In these cir- 


cumstances, Southeast's advantages as the existing carrier, as the carrier 


supported by Tennessee civic groups, and as a carrier which has demon- 
strated its willingness to serve Tennessee, would be overwhelming. 
Third, and lest we forget, Southeast has offered to provide service 
1 

over a selected route in Tennessee = without subsidy and for this reason 
alone the majority's cost argument must fail. As to this selected route, 
Southeast seeks only the right to service mail pay and the advantages 
of interline connections. Both rights, of course, would follow Federal 
certification and wo uld materially enhance the carrier's revenue position. 
Finally, Southeast, as a new entry into air transportation, would provide 
a long-needed yardstick by which to measure the reasonableness of the 
costs of the entire heavily subsidized local service industry. 

The passenger benefits foreseen in Southern's service by the majority, 
moreover, are illusory. The existence of trunkline service at major 


Tennessee cities, for one thing, is of far greater benefit to passengers 


V Between Memphis! and Tri-Cities via Jackson, Nashville, Knoxville and 
Chattanooga (Tr. 2120, 2121). The offer appears to have been ameaded 
in brief by the addition of Shelbyville- Tullahoma (Brief to the Examiner, 
p- 80) 
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than any beyond-area service benefits which could be provided by Southern. 


Certainly it is unlikely that many passengers will travel to distant points 
| 


on Southern's system via that carrier in preference to faster connecting 


15261 trunkline service. Moreover, any possible passenger benefit that 
| 


might exist by virtue of Southern's more extensive system would be more 


than counterbalanced by the deficit in on-time performance which that 


In my view, clearly, superior passenger benefits would result 


system via-a-vis Southeast's would entail. 


from the selection of Southeast, not Southern. For, Southern would provide 
| 

an all DC-3 operation, in contrast to Southeast's present operation of 
| 


Convair-240 aircraft between the more populous cities of its Tennessee 


routes. Amazingly, while Southern has not sought to avpil itself of the 
opportunity to purchase replacement equipment under the Government 
guaranteed loan program, Southeast, without the benefit of that Seber 


| 
and without even the minimal security of Federal operating authority, has 


itself raised the capital to purchase its Convairs out of consideration for 
| 

the comfort of its passengers and a desire to lower its unit costs of operation. 
eau 


In spite of these highly commendable efforts by this small independent 


carrier, the majority, in choosing Southern's inferior, reluctant service, 


i 
| 
may well have destroyed Southeast's Convair investment. 


My difficulties with this award are fundamental. First, as the result 
| 


of a study conducted prior to trial of this proceeding, Southern decided not 
2/ 
to prosecute its limited application for Tennessee service. Accordingly, 


2/ Tr. pp. 2519, 2520 
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by letter dated November 12, 1957, 2! F. W. Hulse, President of Southern, 


notified the Examiner that it would not prosecute its application for Tennessee 
15262 route authority other than its application to serve Jackson, Tennessee. 
Yet in the total absence of evidentiary foundation for determining Southern's 
willingness, fitness and ability, the majority has certificated Southern for 
extensive Tennessee local service. Even more serious, however, is the fact 
that the lack of evidentiary basis for selecting Southern has in effect denied 
Southeast a hearing on ‘its opposition to selection of Southern. For, in the ab- 
sence of Southern estimates of revenues and expenses, proposed schedules or 
other evidence in support of Tennessee local service by Southern, Southeast 
has been effectively deprived of the opportunity to analyze the merits of 
Tennessee local service by Southern or to argue, other than through noting 
Southern's total disinterest, the reasons why it believes that such service 
would be economically infeasible or otherwise unsuited to the needs of the 
people of Tennessee. Elementary fairness, if not due process, demands 
nothing less. 

Second, the consequences of duplicating the services of a non- 
subsidized, intra-state carrier with a Federally subsidized local service car- 
rier, even an unwilling one such as Southern, are disturbing. On the one hand, 
Southern may divert enough traffic from Southeast to cause that carrier to sus- 
pend its operations. On the other hand, because of the obvious preference of 
Tennessee residents for Southeast's service and because of its superior equip- 


ment, Southeast may successfully continue operations over the more populous 


3/ Letter accompanying Supplemental Exhibit SOU-D. 


| 
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cities of its present route, with consequent large increase in Southern's sub- 


sidy costs. Even assuming that Southeast could not permanently survive the 


| 
U.S. subsidized competition, destruction of the private investment in South- 


east will only be accomplished at high cost in Federal subsidy. Neither alter- 


native is in the least satisfactory. 


15263 I conclude that this Board should grant Southeast a three year certifi- 
| 


cate to provide complete local service in Tennessee except for those points 
| 


in West Tennessee as to which the Ashbacker principle requires cohtempora- 
neous consideration of Lake Central's application with that of Southeast. As 
| 


to West Tennessee local service, however, and because of the Board's dispo- 


sition of applications for service in that area, I would recommend a different 
| 


solution. The Board has deferred decision on service to West Tennessee 


until it can give contemporaneous consideration to other applications consoli- 


| 
dated in the Piedmont Local Service Area Investigation, Docket No! 5713, 


et at! Since both the Examiner and the Board, in their respective opinions, 


It is not clear whether comparative or contemporaneous consideration of 
other applications is contemplated by the majority. I note that in an 
earlier stage of this proceeding the Board, in discussing the possibilities 


f! 
that an award of West Tennessee authority might preclude the grant ofa 


similar Lake Central application, stated: "Should the record lead to such 
conclusion, the Board would not make the award without affording Lake 
Central a comparative hearing on its application." (Emphasis supplied. ) 
(Order No. E-11821, September 26, 1957.) Compare the majority 
opinion, at pages 18 and 31, which speaks of "comparative" consideration 


and "contemporaneous" consideration, respectively. 
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have recognized the thinness of the traffic potential in West Tennessee, as con~- 
trasted with other Tennessee areas, and since Southeast has long served West 
Tennessee and may continue to do so, despite the majority decision here, I 
would certificate Southeast, with right to subsidy, to continue to provide West 
Tennessee local service until 60 days subsequent to final decision on that issue 


in the Piedmont case or other proceeding in which the right to provide that local 


15264 service is finally eso leew: Since service to these cities will in any 


event require subsidy, Southeast, like any other local service carrier, is en- 
titled to be reimbursed for losses sustained in providing interim public service 
and Tennessee, like any other state, is entitled to the benefit of that service. 
In passing, I note that the Board in deferring decision on the applica- 
tions of Southern, Piedmont and Trans-Texas for route authority in Western 
Tennessee, failed to similarly defer action on Southeast's application for West 
Tennessee authority. The omission can only be an oversight which, I assume, 


will be soon and suitably corrected. 


/s/ G. JOSEPH MINETTI 


December 30, 1959 


While, as the Board notes, hearings on the expedited portion of the 
Piedmont case have been completed and briefs have been filed with the 
Examiner, the matter may not quickly be resolved. Southeast, for ex- 
ample, is not an applicant in the Piedmont case, presumably because 

it believed that all Tennessee local service issues would be resolved in 
this proceeding (see Order No. E-11519, July 2, 1957). Accordingly, 
however quickly the Examiner arrives at a decision in the Piedmont 
case, the Board must at the very least, review the record in both pro- 
ceedings in arriving at its final decision. As yet the record in this pro- 
ceeding has not been consolidated into the Piedmont case. 
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The Opinion ignores all the evidence 
with respect to Southeast's opera- 


ting outside the control of 
Mason and Dixon Lines. 


The two members of the Board did not even consider the evidence 


| 
of record with respect to the continuance i operations by Southeast under 
12 


15385 the control of Mason and Dixon. | The Opinion merely says that 


the policy against steamships entering the field of air transportation will be 


applied to the ownership of a local service carrier by a truckline. 


Although the Opinion says Southeast presented "no argument" on 


this point, argument that the interlocking and control relationships are 


consistent with the public interest is found at pp. 62-82 of the Brief Sub - 


mitted to the Examiner on June 10, 1958. | 


But, the real fact is that the Board's policy does not require the 
denial of an application, as the two members have done here. ! When a 
similar situation arose with respect to another local service applicant a 
different policy was followed. In the North Central Case, it C.A.B. 639 


(1946), the Board issued a certificate to Wisconsin Central, but conditioned 


the inauguration of service on the prior approval of a plan of divestment by 


12/. The Examiner did not consider this evidence either, because he 
thought the second proviso of Section 408(b) was applicable as a matter 
of law in a Section 401 proceeding. (I.D. 128) The Opinion correctly 
reverses this part of the Examiner's report. (Opinion, Mimeo p. 29) 
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F. W. D. of its control over the new local service carrier. That is 
exactly what the Examiner here found should be done. This policy and 

the cited case were not even mentioned in the Opinion which denied South- 
east's application on the basis of a "policy" of enforcing the second proviso 
of Section 408(b). The record does show -- contrary to the statement in 
15386 the Opinion -- that Southeast is fit, willing and able, without being 
controlled by Mason and Dixon. The Examiner so found when he recom- 
mended that a certificate be issued to Southeast subject to a divesture. 
Substantial evidence supports his conclusion. 


First, is Exhibit SA-915, the letter from the First National Bank 


of Kingsport, offering a loan of $300,000. Second, is the testimony of Mr. 
13/ 
King, whose credibility is not questioned, to the effect that the original 


incorporators and others will, and are able to, repurchase the stock from 
Mason and Dixon. (TR 2119; 2323-2327) Third, is the fact that Southeast 
is now in business, established at the stations it seeks to serve under a 
Federal Certificate, and does not require any particular assistance on the 
part of Mason and Dixon personnel. (TR. 2337-2340; 2355-2356) Fourth, 
is the wide experience of Mr. King in financing transportation enterprises. 
(TR. 2114-2115) The Examiner, on the basis of this and other evidence 
of record, found that Southeast was qualified if divorced from Mason and 


Dixon lines. Instead of considering this evidence, the opinion merely 


13/. The Examiner: Mr. King, I want to say before you leave the stand 
that I think you have been a very forthright and candid witness." 
(Tr. 2357) 
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makes the erroneous factual conclusion, 'There is absolutely nothing in 


the record to show how Southeast intends to obtain the capital which would 
| 
be required..." If divestiture were required. One final matter requires 


15387 clarification with respect to Mr. King's remaining with South - 
| 
east. Mr. King testified that he would acquire stock of Southeast, if Mason 


and Dixon were required to divest (Tr. 2119), and that he would be able 


to operate the route without the assistance of Mason and Dixon Lines. 


| 
(Tr. 2284) The Board itself found that Mr. King ''intends to devote 90% 


of his time to his duties as President of the airline." (Opinion, p. 25) 


* x * 
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15659 11. Southeast is joined by the Tennessee Aeronautics Comm- 
ission, the Tennessee Public Service Commission, and several Civic 
parties 29/ in requesting reconsideration of the Board's denial of 
Southeast's application to provide local air service in Tennessee. 

It is asserted that the Board failed to consider certain evidence 
in the record which it is alleged demonstrates that Southeast is "fit, 
willing, and able", without being controlled by .Mason and Dixon Lines. 
We find that in fact we considered the evidenced in question. but that the 
evidence refered to failed to support the claimed fitness and ability of 
Southeast. For example, insupport of its argument with respect to its 
financial ability, Southeast refers to a letter from the First National 
Bank of Kingsport (Exhbit SA-915) advising that a loan of $300, 000 would 
have to be approved by the Finance Committee, but that if additional 
financing were needed the writer was confident that satisfactory arrange- 
ments could be made, pointing out that for the past that thirty years the 
Bank had been financing Mr. King and Mason and Dixon in one way or 


another. This letter falls far short of being a firm commitment for a 


loan of $300,000 to Mason and Dixon, much less to Southeast, if 


divorced from the parent campany, as claimed by Southeast. Nor does 
the testimony of Mr. King to the effect that the original incorporators 
and others are able to, and will, repurchase the stock from Mason and 
Dixon, refute the Board's findings that Southeast failed to establish 


15660 onthe record its ability to obtain all of the financing that would 
30/ 
be required if it no longer had the backing of Mason and Dixon. _ 


297 Crossville, Jackson, Kingsport, Knoxville, Morristown, Rock- 
wood Shelbyville, and Union City, Tenn. 

30/ While there is some testimony of a possible willingness and ability 
én the part of Mr. King to invest additional funds in the carrier, Mr. 
King in effect is Mason and Dixon. There is no evidence of financing by 7 
persons dissociated from Mason and Dixon. 


| 
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Our reexamination of the record merely reaffirms our original con- 
clusion on this score. | 

Southeast also contends that the Board erred in stating that it 
presented no argument on the question of why the Board should not 
deviate from its established policy of limiting the entry of surface 
carriers in air transportation unless they meet the requirement of the 
second proviso of section 408 (b) of the Act. We find that contention 
similarly unfounded. The argument in its brief to the Dearines on 
which Southeast relies to support its allegation, is based on its assumption 
that Mason and Dixon would use aircraft to public advantage in its surface 
operations, thus meeting the statutory requirement. But Southeast's 
argument that the surface carrier qualifies since it is providing air 
service in Tennessee and would use aircraft to public advantage in its 
operations begs the question and does not really answer the issue posed by 
the second proviso of section 408 (b), or explain why the Board's policy 
with respect to the certification of surface carriers should hot be 
followed here. 


However, even if there were no question of statutory fitness or 


control relationship, we would not grant Southeast's application. Denial 


of Southeast's application is clearly required by (1) the very limited 


size of the route system which Southeast would be operating, and (2) 
the fewer public benefits which could be expected to flow from South- 


east's certification in comparison to other applicants. These considera 


tions were fully spelled out in our original opinion. 


15661 It is asserted that our denial of Southeast's application is invalid 


since a statutory quorum did not hear oral argument. This contention 
has been adequately disposed of by the Court of Appeals in Sisto v. Civil 
31/ 


Aeronautics Board, 


3l7_I70¥F, 2d 47 (1949) 
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where it was held that a memberof the Board who did not hear oral 

argument nonetheless could participate in the decision since in "the 

plain words of the statute the Board may ‘hear or receive' Reine 
It is also claimed that the Board erred in denying Southeast's appli- 

cation in toto rather than deferring decision on that part of its application 

requesting West Tennessee routes. Southeast had a full hearing on its 

entire application in this proceeding and our reasons for denying the 


application related to the entire proposal, including the portion involving 


service in Western Tennessee. Since we found that there would be no 


justification fori granting Southeast.a certificate even if it were awarded 


routes in the entire State of Tennessee, there is no reasonable basis 
which would warrant a deferral of a portion of the application, 

Southeast also claims there is insufficient evidence of record to 
support the award to Southern in that no estimate of revenues and expenses, 
no proposed schedules, and no method of operations were submitted for 
the Tennessee routes. The absence of such data in the record by Southern 
specifically related to the operation of the Tennessee routes does not 
necessarily mean that the record lacks sufficient evidence upon which to 
base the award to Southern. It should be pointed out, however, that 
Southern did submit such material in prosecuting its various applications 
156@ in this proceeding, much of which, such as equipment available, 
financial ability, estimates of indirect flying, ground and administrative 
expenses is equally applicable to the operation of the Tennessee routes. 
As a matter of fact, none of the applicants for Tennessee service sub- 
mitted exhibit material showing proposed schedules, estimates of reven- 
ues and expenses, and routing charts for the precise routes the Board 
found should be established. This is not unusual in area proceedings, as 


ection a). 
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the Board will frequently select a route pattern which departs markedly 
from the eee routings outlined by the applicants. Here estimates 
submitted by Bureau Counsel and other parties to the proceeding fore- 
cast the probable passenger traffic which ‘could be expected to be 
generated by the various cities to be included on the new routes. And 
as to probable operating expenses, Southern's system costs at that 
time were part of the record. Moreover actual direct flying costs, 
more recent than any estimates submitted at the hearing, ate avail- 

able to the Board in the Form 41 Reports filed monthly by the carrier, 
and stipulated into the record. Insofar as schedules are concerned, they 
are dependent upon the traffic actually generated by the new routes; and 
even if schedules are proposed in a proceeding there is no assurance 

that those schedules will actually be the ones which the carrier ultimately 
will use over the route. Scheduling is a problem properly eft to manage- 


ment and the Board has no control over the precise schedules flown by a 


carrier (except to curtail uneconomic and inefficient dcheduling practices 


by local service carriers through mail rate proceedings, and to require 


adequate service under section 404 (a) of the Act.) We are satisfied that 


our award of the Tennessee routes to Southern, which was based on our 


study of the factual data of record, is proper and amply supported by 

34/ 
the record. 
* * 


337 Indeéd, it should also be pointed out that even if we had not selected 
Southern we would not have certificated Southeast for the reasons previous - 
ly expressed. 

34/ Nor do we find any merit in Southeast's argument that there is no 

basis for finding that Southern is fit, willing, and able to operate these 
routes. We do not believe there can be any reasonable doubt but that 

an established and certificated air carrier, such as Southern, 

presently operating in adjacent states and throughout the Southeast area, 

is fit, willing, and able within the meaning of the Act to property provide the 
new service authorized to it. 


456-A 


INTRA-STATE OPERATOR 


FLY — 


a SOUTHEAST 


FLIGHT 


TRI-CITY 

ast uv 

KNOXVILLE ar 
est Lv 


aaa tics an 


SAE: 
MEMPHIS 
cst 


NOW .... COMMUTER FARE PLAN SAVES* 
15% ON ALL TICKETS PLUS AN ADDITIONAL 
10% ON ROUND-TRIP PORTION 
Bold type is round trip fore. (Save 10% on Return Trip) 


cHaTTANOOSA 
ANOKVILLE 
mrerviie 


*COMMUTER FARE PLAN .. REDUCED RATE 
PERCENTAGES BASED OM FIRST-CLASS FARE 
STANDARDS. 


CREWS—All flights monned by Coptoin, First Officer, with a 


Deily 
pam 
SCHEDULE 


[ Convair |DC-3_ Fenvatr| OC-3 [OC-3 | 


gears) ial isle 
eee eal = 
KNOXVILLE 

est uv 12y 

TRICITY 

est 


* Operates 30 minutes later on Sunday. 

Lap his barat reservations shovid be made and tickets picked 

the earliest moment possible. 
RECONFIRMATION—All resorvalionsls must be reconfirmed in person 
eriby¢telenhenal ctylenett theses) (3)//hoursy prieckitejscvedvied 
TRAVEL CARS Applications for Sovthoomtls robe Travel Credit Cords 

wey be wired at any Southecst Si 
BAGGA Forty eben of free boggoge "Gor ee each passenger. 


INFORMATION and 
RESERVATIONS 


cry PHONE TICKET OFFICE 


BRISTOL SOuth 45104 Tri-Cities Alrpert 
FAleview 3-7101 


CHATTANOOGA OXferd 8-3341 Levell Field 


JACKSON 2-4837 MeKeller Airport 
7-8506 


JOHNSON CITY WAlaut 8-1141 Tri-Cities Aleport 


KINGSPORT Clrele $-3179 Tri-Cities Alrpert 
FAleviow 3-7101 


KNOXVILLE 7.0417 MeGhee-Tyeen Alrpert 
MARYVILLE YUken 3-2600 MeGChee-Tysen Airport 
MEMPHIS JAckaon 5-5631 Downtown Ticket Office 
(Peabody Hotel) 
end Municipel Alrpert 


NASHVILLE AL pine 6.1173 Berry Fleld 
AL pine 6-0623 


SHELBYVILLE. MUrrey 4-3884 Bomer Field 
TULLAHOMA* (See Nete) 


COLLECT CALLS WILL OE ACCEPTED FROM TULLANOMA 
PATRONS DESIRING INFORMATION OR RESERVATIONS 


